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CONTRACTS,  GRANTS,  AND  OTHER  AS¬ 
SISTANCE  UNDER  THE  INDIAN  SELF- 
DETERMINATION  AND  EDUCATION  AS¬ 
SISTANCE  ACT 

Notice  of  Proposed  Rulemaking 

August  26,  1975. 

This  notice  is  published  in  exercise  of 
authcMity  delegated  by  the  Secretary  of 
the  Interior  to  the  Commissioner  of  In¬ 
dian  Affairs  by  230  DM  2. 

Notice  is  hereby  given  that  it  is  pro¬ 
posed  to  amend  Chapter  I  of  TiUe  25  of 
the  Code  of  Federal  Regulations  by  re¬ 
voking  Part  33  imder  Subchapter  E  and 
by  adding  new  Parts  401,  402,  403,  404, 
405, 406  and  407  under  a  new  Subchapter 
Y.  This  amendment  is  proposed  under 
the  authority  in  the  Indian  Self-Deter¬ 
mination  and  Education  Assistance  Act 
(Pub.  L.  93-638;  88  Stat.  2203). 

The  purpose  of  the  amendment  is  to 
Implraient  the  Indian  Self-Determina¬ 
tion  and  Education  Assistance  Act 
(Pub.  li.  93-638;  88  Stat.  2203).  Part  401 
contains  regulations  under  which  tribal 
organizations,  upon  the  request  of  an 
Indian  tribe,  can  contract  for  the  opera- 
Uon  of  all  or  parts  of  authorized  Bureau 
of  Indian  Affairs  programs  for  the  bene¬ 
fit  of  Indians,  and  Alaska  Natives.  Under 
Part  402,  tribal  governing  bodies  may  re¬ 
ceive  grants  for  strengthening  tribal  and 
Alaska  Native  governments;  planning, 
training,  evaluation,  or  other  activities 
to  Improve  a  tribal  organization’s  capac¬ 
ity  to  contract;  acquiring  land  for  those 
purposes;  and  planning,  designing,  mon¬ 
itoring,  and  evaluating  Federal  pn^Tams 
serving  the  tribe  or  Alaska  Native  group. 

Under  Part  403,  a  State,  school  dis¬ 
trict,  or  Indian  corporation  may  contract 
ior  supplemental  programs  or  opera¬ 
tional  support  for  education.  The  regula¬ 
tions  in  Part  403  replace  the  regulations 
In  Part  33  and  reflect  the  changes  made 
to  the  Johnson-O’Malley  Act  (the  Act 
ot  April  16,  1934  (48  Stat.  596),  as 
amended  by  the  Act  of  June  4,  1936  (49 
Stat.  1458,  25  U.S.C.  452-456)  by  the  In¬ 
dian  Self-Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638;  88  Stat. 
2203) .  Tribal  organizations  can  contract 
for  supplemental  programs  or  opera¬ 
tional  support  for  education  imder  Part 
401  upon  the  request  of  an  Indian  tribe. 

Part  404  contains  regulations  under 
which  tribal  organizations  may  receive 
c(mtracts  or  services  for  school  construc¬ 
tion  for  previously  private  schools  that 
are  controlled  or  managed  by  an  Indian 
tribe  or  tribal  organization.  Part  405  in¬ 
forms  the  Indian  tribes  of  ways  in  which 
they  can  obtain  the  use  of  Government 
employees  in  operating  all  or  parts  of 
Bureau  of  Indian  Affairs  programs  under 
contract. 

Part  406  contains  the  administrative 
requirements  for  grants  available  under 
Part  402.  These  administrative  require¬ 
ments  are  basically  the  same  as  those  in 
pyedmJ  Management  Circular  74-7 


which  applies  to  the  administration  of 
grants  with  States  and  local  govern¬ 
ments.  Federal  Management  Circular 
74-7  is  being  revised  to  also  apply  to 
Indian  tribes. 

Under  Part  407,  a  State  education 
agency  or  school  district  may  contract 
for  acquiring  sites  for,  or  for  construct¬ 
ing,  acquiring,  or  renovating,  school  fa¬ 
cilities  needed  for  educating  Indians  re¬ 
siding  on  an  Indian  reservation  or  other 
trust  land. 

The  proposed  regulations  have  been 
developed  in  consultation  with  national, 
regional,  tribal,  and  Alaska  Native  or¬ 
ganizations  served  by  the  Bureau  of  In¬ 
dian  Affairs. 

Based  on  two  series  of  nationwide  In¬ 
dian  and  Alaska  Native  consultation  ses¬ 
sions,  the  Bureau  of  Indian  Affairs  has 
attempted  to  spell  out  clearly  the  r^u- 
latory  requirements  necessary  to  imple¬ 
ment  Pub.  L.  93-638.  A  concerted  effort 
has  been  made  to  incorporate  into  the 
regulations  three  principal  perspectives: 
The  intent  of  Congress  and  the  Presi¬ 
dent  as  reflected  in  the  legislation;  the 
continuing  Federal  responsibility  and 
trust  relationships  toward  Indian  tribes; 
and  the  expressed  wishes  and  desires  of 
tribal  and  Alaska  Native  leaders  and 
members.  The  Bureau  of  Indian  Affairs 
believes  that  such  a  posture  has  been 
achieved  in  these  proposed  regulations. 

Public  Law  93-638  is  a  significant  piece 
of  legislation  for  Indian  and  Alaska  Na¬ 
tive  people.  The  proposed  implementing 
regulations  buttress  the  spirit  and  sub¬ 
stance  of  this  legislation  by  emphasizing 
the  following  elements;  The  role  of  tribal 
and  Alaska  Native  governments  as  the 
key  decision-makers  in  the  self-deter¬ 
mination  process;  the  expanded  powers 
and  responsibilities  of  Indian  Education 
Committees  in  public  school  assistance 
programs  serving  Indian  and  Alaska  Na¬ 
tive  children;  the  recognition  of  the  de¬ 
sirability  of  tribally-controlled  and  oper¬ 
ated  schools  as  an  alternative  to  Federal 
and  public  learning  systems;  the  availa¬ 
bility  of  grants  to  strengthen  tribal  and 
Alaska  Native  governments  and  to  en¬ 
hance  their  eventual  capability  to  oper¬ 
ate  a  Bureau  program  imder  contract  or 
to  redesign  a  Bureau  program  for  opera¬ 
tion  by  the  Bureau;  and  the  use  of  Fed¬ 
eral  personnel  for  expanding  the  human 
resource  base  of  tribal  and  Alaska  Native 
governing  bodies. 

An  Important  feature  of  the  legislation 
is  the  change  it  makes  in  the  contract 
relationship  by  directing  the  Bureau  to 
contract  a  program  to  a  tribal  organiza¬ 
tion  upon  the  request  of  a  tribe  unless 
the  Bureau  can  make  a  finding  to  support 
declination  in  accordance  with  criteria 
set  out  in  the  Act.  Unlike  the  ordinary 
relationship  between  the  government  and 
a  prospective  contractor,  under  this  legis¬ 
lation  the  burden  of  proof  is  on  the  Bu¬ 
reau  to  show  that  the  contract  should 
not  be  entered  into. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to  af¬ 
ford  the  public  an  opportunity  to  partici¬ 
pate  in  ^e  rulemaking  process.  Accord¬ 
ingly,  interested  persons  may  submit 


written  comments,  suggestions,  or  objec¬ 
tions  regarding  the  proposed  amendment 
to  the  Bureau  on  or  before  October  4, 
1975,  as  follows: 

1.  By  mail  addressed  to  the  Commis¬ 
sioner  of  Indian  Affairs,  Attention;  Pub¬ 
lic  Law  93-638  Task  Force  (Code  lOlA) , 
Washington,  D.C.  20245. 

2.  Or  by  hand  delivery  to  the  Com¬ 
missioner  of  Indian  Affairs,  Attention: 
Public  Law  93-638  Task  Force,  Room 
4620,  18th  and  C  Streets,  NW.,  Wash¬ 
ington,  D.C. 

Comments,  suggestions,  or  objections 
received  on  or  before  October  4  will  be 
considered  in  preparing  the  final  regu¬ 
lations. 

It  is  proposed  to  amend  Chapter  I  of 
Title  25  of  the  Code  of  Federal  Regula¬ 
tions  by  revoking  Part  33  under  Subchap¬ 
ter  E  and  by  adding  new  Parts  401,  402, 
403,  404,  405,  406,  and  407  under  a  new 
Subchapter  Y  to  read  as  follows; 

SUBCHAPTER  Y— INDIAN  SELF-DETERMINATION 
AND  EDUCATION  ASSISTANCE  ACT  PROORAMS 

PART  401— CONTRAtTS  UNDER  INDIAN 
SELF-DETERMINATION  ACT 
Subpart  A — General  Provisions 

Sec. 

401.1  Purpose  and  scope. 

401.2  Definitions. 

401.3  Revision  or  amendment  of  regxtla- 

tions. 

401.4  Statement  of  policy. 

Subpart  B — Application  Process 

401.11  Eligible  applicants. 

401.12  Contractable  hinctions  or  programs. 

401.13  Obtaining  application  forms. 

401.14  Content  of  appUcation. 

401.15  Criteria  for  declining  to  contract. 

401 .16  Access  to  Bureau  records. 

401.17  Pre-application  technical  assistance, 

401.18  Tribal  request  for  initial  contracts. 

401.19  Stat\is  of  contracts  in  effect  before 

effective  date  of  regulations. 

401.20  Becontracting. 

401.21  Submission  of  requests  to  contract. 

401.22  Review  and  action  by  Superintend¬ 

ent. 

401.23  Review  and  cation  by  Area  Director. 

401.24  Area  Office  recommendation  to  de¬ 

cline. 

401.25  Review  and  action  by  (Commissioner. 

401.26  Appeal  of  Cknnmlasioner’s  decision  to 

decline. 

401.27  Failure  of  Bureau  Agency  or  Area  Of¬ 

fice  officials  to  act. 

Subpart  C — Additional  Requirements  for  Trust 
Responsibilities 

401.31  Applicability. 

401.32  Contractable  functions  or  programs. 

401.33  Content  of  application. 

401.34  Criteria  for  declining  to  contract. 

Subpart  D — General  Contract  Requirements 

401.41  Advance  payments. 

401.42  Use  of  government  property. 

401.43  Wage  and  labor  standards. 

401.44  Indian  preference. 

401.45  Liability  and  motor  vehicle  In¬ 

surance. 

401.46  Recordkeeping. 

401.47  Records — access  to  and  retention. 

401.48  Freedom  of  information. 

401.40  Annual  reporting. 

401.50  Penalties. 

401.51  Federal  contracting  laws  and  regular 

tlons. 

401.68  Term  of  contract. 

401.63  Performing  personal  aervloea. 

401A4  Contract  funds. 

401 .56  Savings  under  oontraot. 
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Subpart  E — Contract  Revision  or  Amendment 

Sec. 

401.61  Requesting  revision  or  amendment. 

401.62  Review  and  action  by  contracting 

officer. 

401.63  Contracting  officer’s  recommenda¬ 

tion  to  decline. 

401.64  Review  and  action  by  Area  Director 

or  Commissioner. 

401.65  Appeal  of  Area  Director’s  or  Com¬ 

missioner’s  decision  to  decline. 

401.66  Revisions  or  amendments  proposed 

by  Bureau. 

Subpart  F — Retrocession  and  Reassumption 

401.71  Retrocession. 

401.72  Pull  retrocession  procedures. 

401.73  Tribal  assumption  of  retroceded  con¬ 

tracts. 

401.74  Reassumption. 

401.75  Cancellation  for  cause. 

401.76  Bureau  operation  of  retroceded  and 

reassumed  contracts. 

401.77  Authorized  position  and  end-of-year 

employment  celling  reserve  for  Bu¬ 
reau  operation  of  retroceded,  reas¬ 
sumed  or  cancelled  contracts. 

Subpart  G — Hearings  and  Appeals 

401.81  Hearings. 

401.82  Appeals  from  decision  or  action  by 

Area  Director. 

401.83  Appeals  from  decision  or  action  by 

Commissioner. 

401 .84  Appeals  from  Bureau  decision  to  can¬ 

cel  contract  for  cause. 

Authority:  Sec.  102,  Public  Law  93-638,  88 
Stat.  2203,  unless  otherwise  noted. 

Subpart  A — General  Provisions 
§  401.1  Purpose  and  scope. 

(a)  The  purpose  of  the  regulations  In 
this  Part  is  to  give  the  application  and 
approval  process  for  non-profit  contracts 
'with  the  Bureau  under  section  102  of 
Title  I  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (Public 
Law  93-638,  88  Stat.  2203).  Title  I  is 
known  as  the  Indian  Self-Determination 
..Act.  Contracts  imder  the  Act  include 
“tribal  governmental  functions”  as  de¬ 
fined  in  §  401.2  (s),  “business  related 
functions”  as  defined  in  §401.2(t),  and 
certain  contractable  trust  resources  pro¬ 
grams  or  parts  of  programs  as  set  forth 
in  §  401.32.  The  nature  of  contracts  with 
Indian  entities  which  do  not  fall  within 
the  purview  of  the  Act,  including  con¬ 
tracts  which  may  provide  for  profit,  and 
the  conditions  for  entering  into  such  con¬ 
tracts,  are  set  forth  in  the  regulations 
Implementing  the  Act  of  June  25,  1910 
(36  Stat.  861,  25  U.S.C.  47),  commonly 
referred  to  as  the  “Buy  Indian”  Act. 

(b)  Section  104  of  Title  I  of  the  Act 
provides  authority  for  making  grants  for 
certain  purposes.  It  is  the  Bureau’s  pol¬ 
icy  to  make  grants  for  the  purpose  spec¬ 
ified  in  Section  104  of  the  Act  in  lieu  of 
contracts.  Part  402  of  this  chapter  gives 
the  procedures  and  requirements  for  ob¬ 
taining  grants  imder  section  104  of  the 
Act. 

(c)  Nothing  in  these  regulations  shall 
be  construed  as; 

(1)  Affecting,  modifying,  diminishing, 
or  otherwise  impairing  the  sovereign 
immunity  from  suit  enjoyed  by  an  In¬ 
dian  tribe; 

(2)  AuUiorizing  or  requiring  the  ter¬ 
mination  of  any  trust  responsibility  of 


the  United  States  with  respect  to  the 
Indian  people ;  or 

(3)  Permitting  significant  reduction 
in  services  to  Indian  people  as  a  result 
of  this  Part. 

(d)  Nothing  in  these  regulations  shall 
be  construed  to  mandate  a  tribe  to  apply 
for  a  contract  or  contracts  with  the  Bu¬ 
reau  to  plan,  conduct,  and  administer 
all  or  parts  of  any  Bureau  program.  Such 
applications  under  these  regulations  are 
strictly  voluntary. 

§  401.2  Definitions. 

As  used  in  this  part:  (a)  “Act”  means 
the  Indian  Self-Determination  and  Edu¬ 
cation  Assistance  Act  (Public  Law  93- 
638,  88  Stat.  2203). 

(b)  “Area  Director”  means  the  official 
in  charge  of  a  Bureau  of  Indian  Affairs 
Area  Office. 

(c)  “Bureau”  means  the  Bureau  of 
Indian  Affairs. 

(d)  “Business  related  function”  means 
all  programs  and  activities  authorized 
to  be  administered  by  the  Bureau  for  the 
benefit  of  Indians  enumerated  as  line 
items  in  the  Bureau’s  annual  budget  re¬ 
quest  under  Tribal  Resources  Develop¬ 
ment  as  the  Sub -activities  of  Business 
Enterprise  Development,  Credit  and  In¬ 
dian  Action  Teams  and  also  programs  or 
parts  of  programs  connected  with  con¬ 
struction  projects  but  exclusive  of  the 
actual  construction  of  the  project. 

(e)  “Commissioner”  means  the  Com¬ 
missioner  of  Indian  Affairs. 

(f)  “Days”  means  calendar  days. 

(g)  “Economic  enterprise”  means  any 
commercial,  industrial,  agricultural,  or 
business  activity  that  iis  at  least  51  per¬ 
cent  Indian  owned,  established  or  or¬ 
ganized  for  the  purpose  of  profit. 

(h)  “Indian”  means  a  person  who  is 
a  member  of  an  Indian  tribe. 

(1)  “Indian  tribe”  means  any  Indian 
rTribe,  Band,  Nation,  Rancheria,  Pueblo, 
Colony  or  Community,  Including  any 
Alaska  Native  village  or  regional  or  vil¬ 
lage  corporation  as  defined  in  or  estab¬ 
lished  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat.  688) 
which  is  recognized  as  eligible  by  the 
Secretary  for  the  special  programs  and 
services  provided  by  the  Secretary  to  In¬ 
dians  because  of  their  status  as  Indians. 

(j)  “Previously  private  school”  means 
a  school  (other  than  a  Federal  school 
formerly  operated  by  the  ^ureau)  that 
is  operated  primarily  for  Indian  stu¬ 
dents  in  any  grade  or  grades  from  early 
childhood  through  grade  12;  and,  which 
at  the  time  of  application  is  controlled, 
and  sanctioned  or  chartered  by  the  gov¬ 
erning  body(s)  of  an  Indian  tribe (s). 
Where  a  former  mission  school  is  in¬ 
volved,  the  title  to  the  school  facility 
and  the  land  on  which  it  is  situated  must 
have  been  transferred  to  an  Indian  tribe 
for  operation  as  a  non-sectarian  school. 
(25  U.S.C.  278) . 

(k)  “Recontracting”  means  the  enter¬ 
ing  into  a  contract  with  a  tribal  organi¬ 
zation  which  holds  a  contract  for  the 
same  program. 

(l)  “Resolution”  means  the  formal 
manner  in  which  the  tribal  government 


expresses  its  legislative  will  in  accord¬ 
ance  with  its  organic  documents.  In  the 
absence  of  formal  organization,  a  writ¬ 
ten  expression  adopted  pursuant  to  cur¬ 
rent  practices  will  be  acceptable. 

(m)  “Secretary”  means  the  Secretary 
of  the  Interior. 

(n)  “Superintendent”  means  the  offi¬ 
cial  in  charge  of  a  Bureau  of  Indian  Af¬ 
fairs  Agency  Office. 

(o)  “Tribal  Cffiairman”  means  tribal 
chairman,  governor,  chief  or  other  per¬ 
son  recognized  by  the  tribal  government 
as  its  chief  executive  officer. 

(p)  “Tribal  government”  and  “tribal 
council”  means  the  recognized  governing 
body  of  an  Indian  tribe. 

(q)  “Tribal  governmental  function” 
means  all  programs  and  activities  au¬ 
thorized  to  be  administered  by  the  Bu¬ 
reau  for  the  benefit  of  Indians  enumer¬ 
ated  as  line  items  in  the  Bureau’s  annual 
budget  requests  under  the  Activities  of 
Education  and  Indian  Services,  the  Sub¬ 
activities  of  Direct  Employment  and 
Road  Maintenance,  and  the  program  ele¬ 
ments  of  Irrigation  and  Power  Operation 
and  Maintenance  under  the  Activity  of 
Tribal  Resources  Development. 

(r)  “Tribal  organization”  means  the 
recognized  governing  body  of  any  In¬ 
dian  tribe;  any  legally  established  or¬ 
ganization  of  Indians  which  is  controlled, 
sanctioned,  or  chartered  by  such  gov¬ 
erning  body  or  which  is  democratically 
elected  by  the  adult  members  of  the 
Indian  commimity  to  be  served  by  such 
organization  and  which  includes  the 
maximum  participation  of  Indians  in  all 
phases  of  its  activities;  Provided,  'That 
a  request  for  a  contract  must  be  made  by 
the  tribe  that  will  receive  services  under 
the  contract;  Provided  further.  That  in 
any  case  where  a  contract  is  let  to  an  or¬ 
ganization  to  perform  services  benefiting 
more  than  one  Indian  tribe,  the  approval 
of  each  such  Indian  tribe  shall  be  a  pre¬ 
requisite  to  the  letting  of  such  contract. 

(s)  “Trust  resources”  means  land, 
water,  minerals,  fimds  or  property,  asset, 
or  claim,  and  any  right  or  interest  in  any 
of  the  foregoing,  which  is  held  by  the 
United  States  in  trust  for  any  Indian 
tribe  or  any  Indian  individual  or  which 
is  held  by  any  Indian  tribe  or  Indian  In¬ 
dividual  subject  to  a  restriction  on  alien¬ 
ation  imposed  by  the  United  States. 

(t)  “Trust  responsibility”  means  the 
right  or  power  vested  by  law  in  the 
United  States,  or  any  official  or  employee 
thereof,  to  approve  or  otherwise  regulate 
the  alienation,  disposition,  encumber- 
ance,  management,  development,  or  use 
of  trust  resources. 

§  401.3  Revision  or  amendment  of  reg¬ 
ulations. 

Before  making  any  substantive  revi¬ 
sions  or  amendments  to  the  regulations 
in  this  Part,  the  Secretary  shall  take  the 
following  actions; 

(a)  Consult  with  Indian  tribes  and 
national  and  regional  Indian  organiza¬ 
tions  to  the  extent  practicable  about  the 
need  for  revision  or  amendment  and  con¬ 
sider  their  views  in  preparing  the  pro¬ 
posed  revision  or  amendment. 
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(b)  Present  the  proposed  revision  or 
amendment  to  the  Committees  on  In¬ 
terior  and  Insular  Affairs  of  the  United 
States  Senate  and  House  of  Representa¬ 
tives. 

(c)  Publish  the  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking  to  provide  adequate 
notice  to.  and  receive  comments  from,  all 
interested  parties. 

(d)  After  consideration  of  all  com¬ 
ments  received,  publish  the  regulations 
in  the  Federal  Register  In  final  form 
not  less  than  30  days  before  the  date 
they  are  made  effective. 

§  401.4  Statement  of  policy. 

(a)  The  Congress  has  recognized  the 
obligation  of  the  United  States  to  re¬ 
spond  to  the  strong  expression  of  the  In¬ 
dian  people  for  self-determination  by 
assuring  maximum  Indian  participation 
in  the  direction  of  educational  as  well  as 
other  Federal  services  to  Indian  com¬ 
munities  so  as  to  render  such  services 
more  responsive  to  the  needs  and  desires 
of  those  communities. 

(b)  The  Congress  has  declared  its 
commitment  to  the  maintenance  of  the 
Federal  Government’s  unique  and  con¬ 
tinuing  relationship  with  and  responsi- 
bUities  to  the  Indian  people  through  the 
establishment  of  a  meaningful  Indian 
self-determination  policy  which  will  per¬ 
mit  an  orderly  transition  from  Federal 
domination  of  programs  for  and  services 
to  Indians  to  effective  and  meaningful 
participation  by  the  Indian  people  in  the 
plaiming,  conduct,  and  administration 
of  those  programs  and  services. 

(c)  It  is  the  policy  of  the  Bureau  to 
facilitate  the  efforts  of  Indian  tribes  to 
plan,  conduct,  and  administer  programs, 
or  portions  thereof,  which  the  Bureau  is 
authorized  to  administer  for  the  benefit 
of  Indians  and  to  facilitate  the  coordina¬ 
tion  of  all  Federal  and  other  programs 
on  Indian  reservations. 

(d)  It  is  the  policy  of  the  Bureau  to 
continually  encourage  Indian  tribes  to 
become  increasingly  knowledgeable 
about  Bureau  programs  and  the  oppor¬ 
tunities  Indian  tribes  have  regarding 
them;  however,  it  is  the  policy  of  the 
Bureau  to  leave  to  Indian  tribes  the  ini¬ 
tiative  in  making  requests  for  contracts 
and  to  regard  self-determination  as  in¬ 
cluding  the  decision  of  an  Indian  tribe 
not  to  request  contracts. 

(e)  It  Is  the  policy  of  the  Bureau  not 
to  Impose  sanctions  on  Indian  tribes 
with  "regard  to  contracting  or  not  con¬ 
tracting;  however,  the  special  resources 
made  available  to  facilitate  the  efforts 
of  those  Indian  tribes  which  do  wish  to 
contract  should  be  made  known  to  all 
tribes,  as  should  the  current  realities  of 
funding  and  Federal  personnel  limi¬ 
tations. 

(f)  Contracting  is  one  of  several 
mechanisms  by  which  Indian  tribes  can 
exercise  their  right  to  plan,  conduct, 
and  administer  programs  or  portions 
thereof  which  the  Secretary  Is  author¬ 
ized  to  administer  for  the  benefit  of 
Indians.  Another  mechanism  afforded 
Indian  tribes  Is  the  use  of  a  grant,  as 
provided  In  Part  402  of  this  cheq;>ter,  or 
other  resources,  to  plan  the  manner  In 


which  it  wishes  the  Bureau  to  operate  a 
program  or  portion  thereof. 

(g)  Contracting  by  its  very  nature 
places  Biureau  officials  in  the  dual  posi¬ 
tion  of  assisting  Indian  tribes,  in  many 
instances,  by  furnishing  technical  assist¬ 
ance  in  preparation  of  contract  propo¬ 
sals,  and  of  carrying  out  their  fiscal  and 
administrative  resix)nsibilities  as  officials 
of  the  Federal  Government.  It  is  recog¬ 
nized  that  very  often  these  two  posi¬ 
tions  are  in  opposition  to  each  other. 
The  Act  and  these  regulations  are  de¬ 
signed  to  address  this  problem  to  the 
degree  practicable.  The  Commissioner, 
Area  Directors  and  Superintendents,  as 
line  officers  of  the  Bureau,  are  expected 
to  balance  these  two  positions  within  the 
framework  of  the  regulations  in  this 
Part. 

Subpart  B — Application  Process 
§401.11  Eligible  applicants. 

Any  tribal  organization  of  any  Indian 
tribe  is  eligible  to  apply  for  a  contract 
or  contracts  with  the  Bureau  to  plan, 
conduct,  and  administer  all  or  parts  of 
Bureau  programs  under  section  102  of 
the  Act.  However,  before  the  Bureau  can 
enter  into  a  contract  with  a  tribal  orga¬ 
nization,  it  must  be  requested  to  do  so 
by  the  Indian  tribe  or  tribes  to  be  served 
by  the  contract  in  accordance  with 
§  401.18. 

§  401.12  Contractable  Bureau  pro¬ 
grams. 

Tribal  organizations  are  entitled  to 
contract  with  the  Biu’eau  to  plan,  con¬ 
duct,  and  administer  all  or  parts  of  any 
program  which  the  Bureau  is  authorized 
to  administer  for  the  benefit  of  Indians. 
All  or  parts  of  any  program  include; 

(a)  Any  part  of  a  Bureau  program 
which  is  divisible  from  the  remainder  of 
the  program  so  long  as  the  contract  does 
not  significantly  reduce  benefits  to 
Indians  served  by  the  non-contracted 
part(s)  of  the  program.  However,  to  the 
extent  that  it  is  within  the  Bureau’s 
existing  authority  and  the  program  or 
part  thereof  involves  only  one  tribe  and 
one  Bureau  Agency  or  ^ea  Office,  the 
benefits  provided  to  Indians  by  the  non- 
contracted  part(s)  of  the  program  may 
be  reduced  at  the  request  of  the  tribe. 
When  the  program  or  part  thereof 
serves  more  than  one  tribe,  the  ben^ts 
provided  bv  the  non-contracted  part(s) 
of  the  proghun  may  be  reduced  when  all 
of  the  tribes  served  consent  to  a  reduc¬ 
tion. 

(b)  A  single  employee  position  only 
when  the  functions  to  be  performed  pro¬ 
vide  a  direct  service  to  Indians  and 
meets  the  criteria  in  paragraph  (a)  of 
this  section. 

(c)  Programs  or  parts  of  programs  or 
services  that  are  authorized  but  not  cur¬ 
rently  operated  or  provided  by  the 
Bureau. 

(d)  Operation  of,  or  services  provided 
by,  previously  ludvate  schodls. 

(e)  All  of  the  foregoing  iMiragraphs  of 
this  section  apply  to  trust  resources  pro¬ 
grams  or  poitions  thereof.  Additional 
criteria  for  contractable  trust  resources 
programs,  or  portions  thereof,  are  given 
In  S  401.32. 


§  401.13  Obtaining  application  forms. 

Application  forms,  instructions  and  re¬ 
lated  application  materials  are  available 
from  Superintendents,  Area  Directors, 
and  the  Commissioner.  Use  of  standard 
application  forms  will  facilitate  process¬ 
ing  of  applications.  However,  if  they  are 
not  required  if  the  information  con¬ 
tained  in  §  401.14  is  stated  in  the  appli¬ 
cant  tribe’s  request  for  a  contract. 

§  401.14  Contents  of  contract  applica¬ 
tion. 

Application  for  a  contract  imder  this 
Part  shall  contain  the  following  infor¬ 
mation  in  sufficient  detail  to  permit  eval¬ 
uation  of  the  application  in  light  of  the 
declination  criteria  set  forth  in  §  401.15. 

No  further  detail  is,  or  shall  be,  required. 

(a)  Full  name,  address  and  telephone 
number  of  the  tribal  organization  which 
is  applying  for  the  contract. 

(b)  Pull  name  of  tribe(s)  with  which 
the  tribal  organization  is  affiliated. 

(c)  Pull  name  of  tribe (s)  directly  ben¬ 
efiting  or  receiving  services  from  the  pro¬ 
posed  contract. 

(d)  Documentation  of  the  tribal  re¬ 
quest  to  contract  as  required  in  §  401.18. 

(e)  Date  of  submission  to  the  Bureau 
and  the  name  of  the  office  where  the  ap- 
plicaticm  was  submitted. 

(f )  Signature  by  the  authorized  repre¬ 
sentative  of  the  tribal  organization  and 
the  date  thereof. 

(g)  Estimated  number  of  Indian  people 
who  will  receive  benefits  or  services  from 
the  contract,  based  on  available  data  in¬ 
cluding  tribal  records, 

(h)  Descriptive  narrative  of  what 
functions,  Bureau  programs,  or  portions 
of  programs  the  tribal  organization 
wants  to  contract  for. 

(i)  Plan  of  operations,  which  shall  in¬ 
clude  but  is  not  limited  to ; 

(DA  statement  of  tribal  goals  and  ob¬ 
jectives  to  be  obtained  by  the  contract. 

(2)  The  organization,  methods  and 
procedures  to  be  used  to  accomplish  the 
tribal  goals  and  objectives. 

(3)  The  means  to  measiu-e  progress 
and  accomplishment. 

(4)  The  budget  showing  the  amount 
and  sources  of  funding,  staffing  and  other 
resources  required  for  the  contract. 

(5)  The  evaluation  criteria  and  con¬ 
trol  systems  the  tribal  organization  will 
use  to  assure  that  the  quality  and  quan¬ 
tity  of  actual  performance  conforms  to 
the  requirements  of  the  plan. 

(j)  Statement  of  tribal  organization's 
substantive  knowledge  of  the  program, 
part  of  a  program  or  functions  to  be 
(^ntracted. 

“(k)  Description  of  personnel  system 
and  position  descriptions  for  key  per¬ 
sonnel. 

(l)  Listing  of  equipment,  facilities,  and 
buildings  needed  to  carry  out  the  con¬ 
tract  and  how  the  tribal  organization  in¬ 
tends  to  obtain  them. 

(m)  Certification  by  a  licensed  ac¬ 
countant  that  the  bookkeeping  and  ac¬ 
counting  procedures  the  tribal  organiza¬ 
tion  presently  uses  meet  the  standards  of 
Appendix  B  of  Part  406  of  this  chapter. 
In  place  of  the  certificatioa.  the  tribal 
organization  may  submit  a  written  agree- 
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ment  to  establish  a  bookkeeping  and  ac* 
counting  system  that  meets  the  standards 
of  Appendix  B  of  Part  406  of  this  chapter 
and  to  have  the  bookkeeping  and  ac¬ 
counting  system  certified  before  the  Bu¬ 
reau  disburses  any  funds  under  a  contract 
awarded  as  a  result  of  the  application. 
When  a  certification  has  been  submitted 
in  connection  with  a  previous  application, 
the  applicant  may  state  this  fact  instead 
of  submitting  a  new  certification. 

(n)  Proposed  system  for  managing 
property  and  keeping  records  or  agree¬ 
ment  to  establish  within  90  das^  of  con¬ 
tract  execution,  a  satisfactory  system  for 
managing  property  and  keeping  records. 

(o)  Advance  payment  required  by  the 
tribal  organization  for  contract. 

(p)  Term  of  contract  requested  and 
proposed  starting  date  of  contract. 

§  401.15  Criteria  for  declining  to  c<m- 

tract. 

(a)  The  Commissioner  may  decline  to 
contract  only  for  the  specific  causes  given 
In  paragraph  (b)  of  this  section.  The 
burden  of  proof  is  on  the  Commissioner 
to  demonstrate,  through  substantial  evi¬ 
dence,  that  one  of  the  specific  grounds 
for  declination  exists  and  that,  therefore, 
the  application  must  be  declined. 

(b)  The  Commissioner  may  decline  to 
contract  when: 

(1)  The  services  to  be  provided  to  the 
Intended  Indian  beneficiaries  of  the  par¬ 
ticular  program  or  function  to  be  con¬ 
tracted  will  not  be  satisfactory. 

(1)  It  will  be  presumed  by  the  Bureau 
that  the  program  plan  and  budget  set 
forth  by  the  tribal  organization  provides 
a  basis  for  the  delivery  of  satisfactory 
services  to  the  Indian  people  unless  It 
can  be  demonstrated  by  the  Bureau  by 
substantial  evidence  that  the  program 
will  yield  results  which  will  be  deleterloxis 
to  the  welfare  of  the  Indian  people  to  be 
served. 

(il)  The  service  to  be  provided  shall 
be  deemed  satisfactory  if  the  contract 
application  indicates  that  the  applicant 
has  or  will  establish  procedures  to  as¬ 
sure  that  services  and  assistance  shall  be 
provided  to  the  Indians  affected  by  the 
contract  in  a  fair  and  uniform  manner. 
Such  procedures  include  ellgff)illty  cri¬ 
teria  for  a  tribal  member  to  receive  serv¬ 
ices;  recordkeeping  adequate  to  verify 
the  fairness  and  uniformity  of  services  in 
case  of  formal  complaints;  an  adequate 
complaint  procedure  available  to  all  In¬ 
dians  affected;  and  those  rights  the 
individual  will  retain  following  the 
complaint. 

(2)  Adequate  protection  of  trust  re¬ 
sources  is  not  assured.  Criteria  for  de¬ 
termining  if  there  is  adequate  protec¬ 
tion  of  trust  resources  are  given  in 
S  401.34. 

(3)  The  proposed  project  or  function 
to  be  contracted  cannot  be  properly  cmn- 
pleted  or  maintained  by  the  proposed 
contract. 

(c)  In  ^riving  at  his  finding,  the 
Commissioner  shall  consider  whether  the 
tribal  organization  would  be  deficient  in 
performance  imder  the  contract  with  re¬ 
spect  to  the  factors  listed  in  this  para¬ 
graph. 


(1)  Eqiiipment,  buildings  and  facil¬ 
ities.  No  higher  standards  with  regard 
to  bulldhigs,  facilities,  or  equipment  shall 
be  applied  to  tribal  organizations  than 
have  previously  been  applied  to  the  Bu¬ 
reau.  As  provided  in  §  401.42,  the  Bureau 
shall  make  available  the  use  of  all  equip¬ 
ment  which  has  been  allocated  to  the 
operation  of  the  program  by  the  Bureau 
In  the  past,  unless  the  Bmeau  proves 
the  provision  of  the  equipment  will  seri¬ 
ously  interfere  with  the  Bureau’s  ability 
to  provide  services  to  Indian  people  in 
non-contracted  programs.  Where  equip¬ 
ment  is  shared  by  the  programs  to  be 
contracted  and  -  other  non-contracted 
programs,  equipment-sharing  or  other 
suitable  arrangements  shall  be  stated 
in  the  contract. 

(2)  Bookkeeping  and  accounting  pro¬ 
cedures.  It  must  be  clearly  demonstrated 
by  the  Bureau  that  the  tribal  organiza¬ 
tion  which  will  imdertake  the  contract 
does  not  have  or  cannot  set  in  place, 
using  the  contract  funds,  an  accounting 
and  bookkeeping  system  which  will  be 
adequate. 

(3)  Substantive  knowledge  of  the  pro¬ 
gram  to  be  contracted. 

(I)  Where  the  tribal  organization  pro¬ 
posing  to  contract  is  the  tribal  govern¬ 
ing  body  and  the  program  or  fimctlon 
to  be  contracted  is  a  tribal  governmental 
function,  there  shall  be  an  absolute  pre¬ 
sumption  that  the  tribal  governing  body 
has  substantive  knowledge  of  the  pro¬ 
gram  or  fimction  to  be  contracted. 

(II)  Where  the  Mbal  organization  pro¬ 
positi  to  contract  is  not  the  tribal  gov¬ 
erning  body  or  the  program  or  function 
to  be  contracted  is  not  a  tribal  govern¬ 
mental  function,  the  tribal  organiza¬ 
tion  shall  be  presumed  to  have  substan¬ 
tive  knowledge  of  the  program  to  be  con¬ 
tracted  if  the  tribal  organization  meets 
one  or  more  of  the  following  conditions: 

(A)  The  tribal  organization  has  ade¬ 
quately  managed  a  similar  program  be¬ 
fore  through  grant  or  contract. 

(B)  The  tribal  organization  which  is 
to  manage  the  project  possesses  by  vlrtuie 
of  its  knowledge  and/or  experience  sub¬ 
stantive  knowledge  of  the  program  to  be 
contracted. 

(C)  The  tribal  organization  has  been 
a  consiuner  of  such  services  in  the  past 
and  thus  has  developed  an  understanding 
of  the  issues  involved  with  the  program 
sufScient  to  enable  it  to  effectively  carry 
out  the  contract  operation;  and,  the 
tribal  organization  can  secure  through 
the  resources  of  the  contract.  Bureau 
staff  or  other  resources,  the  training  in 
the  particular  subject  area  which  will 
develop  its  substantive  knowledge  of  the 
program. 

(4)  Lack  of  community  support.  Be¬ 
fore  the  Bureau  can  enter  into  a  contract 
there  must  be  a  request  made  in  accord¬ 
ance  with  §401.18.  The  tribal  governing 
body’s  resolution  imder  §  401.18  shall  be 
presumed  to  demonstrate  that  there  is 
not  a  lack  of  community  support  for  the 
proposed  contract.  Unless  it  can  be  dem¬ 
onstrated  by  substantial  evidence  that 
there  is  a  lack  of  community  support  for 
the  contract  and  the  lack  of  support  will 
result  in  unsatisfactory  services,  inade¬ 


quate  protection  of  trust  resources  or  im¬ 
possibility  of  service  maintenance,  the 
tribal  governing  body's  resolution  shall 
be  deemed  conclusive.  In  any  event,  there 
will  be  no  finding  by  the  Bureau  of  a  lack 
of  community  support  that  would  result 
in  deficiencies  in  performance  under  the 
contract  until  those  asserting  it  have 
exhausted  all  their  tribal  remedies. 

(5)  Adequacy  of  trained  personnel.  The 
adequacy  of  trained  personnel  available 
to  the  tribal  organization  to  carry  out 
the  proposed  contract  will  be  presumed 
if  any  of  the  following  conditions  exist: 

(I)  If  the  tribal  organization  has  a  per¬ 
sonnel  system  that  prescribes  minimum 
occupational  qualification  standards, 
procedures  for  the  selection  of  personnel 
on  the  basis  of  such  standards,  and  the 
personnel  to  be  used  under  th^  proposed 
contract  are  to  be  employed  under  the 
personnel  system. 

(II)  If  there  is  no  tribal  personnel  sys¬ 
tem,  it  will  be  assumed  that  the  person¬ 
nel  to  be  employed  under  the  proposed 
contract  are  adequately  trained  11  the 
tribal  organization  has  established  po¬ 
sition  descriptions  for  key  personnel  to 
be  employed  under  the  contract  and  es¬ 
tablishes  a  personnel  system  similar  to 
the  one  described  in  paragraph  (c)  (5) 

(i)  of  this  section. 

(6)  Other  necessary  components  of 
contract  performance. 

(i)  All  other  necessary  components  of 
contract  performance  will  be  deemed  to 
be  met  unless  a  tribal  organization: 

(A)  Does  not  have  an  adequate  person¬ 
nel  system  that  provides  selection  stand¬ 
ards  which  Insure  equal  access  to  all 
qualified  tribal  members; 

(B)  Has  not  agreed  to  establish  and 
maintain  a  property  management  sys¬ 
tem  which  will  adequately  account  for 
and  protect  government  property. 

(C)  Has  not  agreed  to  keep  such  rec¬ 
ords  as  required  pursuant  to  §  401.46, 
make  reports  required  by  §  401.49,  or  to 
make  such  r^x>rts  and  infoi^tlon 
available  to  Indian  clients  as  required  by 
§  401.48. 

(D)  Has  not  submitted  a  completed 
contract  application. 

(11)  All  “other  necessary  components’* 
have  been  ^leclfically  Identified  in  this 
section.  No  other  components  shall  be 
defined  which  may  serve  as  a  basis  for 
declination  unless  they  are  added  to 
these  regulations  by  revision  or  amend¬ 
ment  of  the  regulations. 

(d)  Program  plans  and  designs  of 
tribal  organizations  for  contract  opera¬ 
tion  of  Bureau  programs  or  parts  may 
be  inconsistent  with  other  Parts  of  this 
chapter  if  a  waiver  is  obtained  from  the 
Commissioner.  Inconsistencies  between 
such  plans  and  designs  and  Bureau  man¬ 
uals,  guidelines  or  other  procedures  that 
are  appropriate  to  programs  or  parts  of 
programs  operated  by  the  Bureau  are  not 
grounds  for  declination. 

(e)  Tribes  may  request  a  waiver  from 
the  Commissioner  of  regulations  in  this 
chapter  as  given  in  §  1.2  of  this  chapter. 

(f)  Bureau  officials  may  not  decline  to 
enter  into  a  contract  with  a  tribal  orga¬ 
nization  because  of  any  objection  that 
could  be  overcome  through  the  contract. 
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§  401.16  Access  U>  Bureau  records. 

(ft)  Upon  ttie  request  of  a  tribal  orga¬ 
nization,  the  Superintendent  or  Area 
Director  shall  make  available  any  infor¬ 
mation  requested  and  such  other  infor¬ 
mation  as  the  tribal  organization  may 
need  to  prepare  a  contract  application 
or  carry  out  a  contract.  Tribal  organiza¬ 
tions,  other  than  the  governing  body  of 
an  Indian  tribe  (except  when  operating 
under  a  contract  authorized  under  the 
Act) ,  should  seek  such  information 
ttirough  that  tribe’s  chaiiman  or  other 
officlaKs)  designated  by  the  tribal  gov¬ 
erning  body.  Requests  for  information 
are  subject  only  to  the  limits  of  the  Free¬ 
dom  of  Information  Act  (5  U.S.C.  552) 
as  amended  by  the  Act  of  November  21, 
1974  (PubUc  Law  93-502,  88  Stat.  1561), 
the  Privacy  Act  (Public  Law  93-579)  and 
other  applicable  laws.  Information  to  be 
made  available  shall  include,  but  not  be 
limited  to: 

(1)  Data  on  program  services  to  in¬ 
tended  beneficiaries; 

(2)  Reports  on  Bureau  program  opera¬ 
tions  for  the  past  three  years; 

(3)  Present  Bureau  staffing  pattern 
and  grade  levels,  existing  vacancies  and 
position  descriptions; 

(4)  Data  on  the  amount  of  funds  which 
have  been  provided  for  the  direct  opera¬ 
tion  of  the  specific  program (s)  or  por¬ 
tions  thereof  by  the  Bureau  during  the 
past  fiscal  year; 

(5)  Existing  appraisals,  inventories, 
and  assessment  of  trust  resources. 

(b)  The  tribal  organization  shall  have 
access  to  Biueau  records  as  follows; 

(1)  The  tribal  organization  shall  have 
access  to  needed  Bureau  records  at  the 
aprwupriate  Bureau  office  for  review  and 
making  copies  of  selected  records. 

(2)  If  the  tribal  contractor  needs  a 
reasonable  volume  of  identifiable  Bureau 
records,  the  Bureau  will  furnish  the 
copies  to  the  tribal  organization. 

<S)  Failure  of  the  Bureau  to  provide 
such  access  may  be  appealed  imder  the 
provisions  set  out  in  43  CPR  2.17. 

§  44)1.17  Pre-application  technical  as¬ 
sistance. 

(a)  Upon  the  request  of  a  tribe.  Bureau 
Agency  and  Area  Offices  shall  provide 
technical  assistance  to  a  tribal  organiza¬ 
tion  to  assist  them  in: 

(1)  Determining  the  appropriateness  of 
ccmtracting. 

(2)  Developing  an  effective  program 
design  and  plan  of  operations. 

(3)  Preparing  technical  parts  of  the 
contract  application. 

(4)  Such  other  ways  as  may  be  re¬ 
quested. 

(b)  Upon  the  retjuest  of  a  tribe,  to  the 
extent  that  funds  are  available,  the 
Bureau  may  make  technical  assistance 
available  to  the  tribal  organizations  from 
sources  including,  but  not  limited  to; 

(1)  Technical  assistance  organizations 
imder  contract  with  the  Bureau. 

(2)  Grants  under  Part  402  of  this 
chapter. 

(3)  Other  technical  assistance  re¬ 
sources  funded  by  the  Bureau. 

(c)  Upon  the  request  of  a  tribe,  the 
Bureau  wHl  also  assist  tribal  organiza¬ 


tions  in  obtaming  technical  assistance 
from  other  Federal  agencies. 

§  401.18  Tribal  rrquert  for  initial  con¬ 
tract. 

(a)  Before  the  Bureau  can  enter  into 
a  contract  with  a  tribal  organization,  it 
must  be  requested  to  do  so  by  the  tribe 
to  be  served  under  tlie  conti’act.  The 
tribe’s  request  shall  be  in  the  form  of  a 
resolution  by  the  tribal  governing  body. 

If  the  tribal  organization  is  applying  for 
a  contract  to  perform  services  benefiting 
more  than  one  tribe,  an  autlvorizing  res¬ 
olution  from  each  tribal  governing  body 
must  be  obtained  before  submitting  the 
application  to  the  Bui’eau  for  approvad^A 
tribal  governing  body  may  pass  a  single 
resolution  authorizing  a  tribal  organiza¬ 
tion  to  apply  for,  negotiate,  and  execute 
more  than  one  ccmtract  if  resolution 
specifies  for  each  contract  the  same  in¬ 
formation  required  in  paragraphs  (b) 
and  (c)  of  this  section. 

<b)  The  resolution  of  the  tiibal  gov¬ 
erning  body  shall  authorize  the  applicant 
tribal  organization  to  apply  for,  negoti¬ 
ate  and  contract  with  the  Bureau,  sub¬ 
ject  to  the  specific  terms,  conditions  and 
limitations  of  the  resolutiem  and  appli¬ 
cable  tribal  laws,  codes,  and  regulations. 
The  resolution  ^all  include  the  results 
of  the  vote  (the  number  for  and  against) , 
the  date  the  resolution  was  approved, 
and  signature  of  the  person  authorized 
to  certify  the  accuracy  of  the  informa¬ 
tion  contained  in  the  resedution. 

<c)  The  tribal  governing  body’s  re¬ 
quest  (resolution)  should  include  the 
following : 

(1)  When  the  tribal  organization  is 
the  tribal  governing  body; 

li)  A  brief  statement  of  the  contract 
scope. 

>11)  The  tribal  official  authorized  to 
negotiate  the  contract  and  any  amend¬ 
ments  thereto. 

(iii)  The  tribal  official  authorized  to 
execute  the  contract  and  any  amend¬ 
ments  thereof. 

uv)  The  expiration  date  of  the  au¬ 
thorities  granted  by  the  resolution. 

;v)  The  extent  and  procedure,  if  any, 
for  review  of  the  contract  and  any 
amendments  thereto  by  the  tribal  gov¬ 
erning  body  before  execution. 

(Vi)  The  proposed  date  for  contract 
commencement. 

(vii)  ’The  proposed  term  of  the  con¬ 
tract. 

(2)  When  the  tribal  organization  is 
other  than  the  tribal  governing  body: 

(i)  The  name  of  the  tribal  organiza¬ 
tion. 

lii)  A  brief  statement  of  the  contract 
scope. 

(iii)  The  extent  and  procedure  for  re¬ 
view  by  the  tribal  governing  body  of  the 
c(mtract  and  any  amendments  thereto 
prior  to  execution  by  the  tribal  orga¬ 
nization. 

(Iv)  The  tribal  office  or  official  to 
w^hlch  the  Bureau  should  send  copies  of 
contract  documents  and  correspondence, 
(v)  The  proposed  term  of  the  contract, 
(vl)  The  proposed  date  for  contract 
commencement. 

(vll)  Any  limitations  on  authorities 
granted  the  tribal  organization,  Includ¬ 


ing  authorities  vested  in  the  tribal  orga¬ 
nization  and/or  tribal  governing  body  in 
regard  to  requests  for  retrocession  of 
contracts. 

id)  Any  pixjoedures  giv«i  in  this  sec¬ 
tion  concerning  the  manner  in  which  a 
tribal  governing  body  passes  a  tribal  res¬ 
olution  shall  apply  except  where  incon¬ 
sistent  with  tribal  constitution,  law,  code, 
ordinance,  or  other  written  document.  In 
such  cases,  the  tribal  law  or  procedures 
shall  be  cited  in  the  resolution  and  shall 
take  precedence. 

§  401.19  Status  of  contracts  in  effect  be¬ 
fore  effective  date  of  regulations. 

>a)  Contracts  between  the  Bureau 
and  tribal  organizations,  which  were  en¬ 
tered  into  before  the  effective  date  of 
these  regulations  and  are  still  in  effect, 
shall  continue  until  expiration  of  that 
Contract.  Any  revisions  or  amendments 
requested  during  the  contract  period 
shall  be  subject  to  the  provisions  of  Sub¬ 
part  E  of  this  Part. 

(b)  -Upon  completion  of  contracts  in 
effect  before  the  effective  date  of  the 
regulations,  one  of  the  following  will 
occur: 

(1)  Where  the  tribal  organization  was 
authorized  to  enter  into  its  existing  con¬ 
tract  by  a,  tribal  resolution,  even  if  the 
resolution  was  passed  before  the  effec¬ 
tive  date  of  these  regulations,  the  tribal 
organizatiem  shall  have  the  right  -to  re¬ 
contract  subject  to  the  provisions  given 
in  §  401.20. 

(2)  Where  the  tribal  organization  did 
not  have  a  tribal  resolution  authorizing 
it  to  enter  into  the  existing  contract,  it 
shall  not  be  entitled  to  recontract,  but 
must  obtain  a  tribal  request  as  provided 
in  §  401.18  and  submit  an  aj>plication  as 
provided  in  §  401.14. 

§  401.20  Reconiracting. 

The  Bureau  will  recontract  for  the 
same  function (s)  or  programs  as  the 
original  contract  at  the  written  request 
of  the  tribal  organization  designated  in 
the  tribal  resolution.  Requests  for  re¬ 
contracting  shall  be  made  as  follows: 

(a)  If  the  original  ctmtract  provided 
services  to  only  one  Indian  tribe,  written 
applications  to  recontract  shall  be  sent 
by  the  tribal  organization  to  the  Agency 
Office  as  follows: 

(1)  Directly,  when  the  tribal  organi¬ 
zation  involveci  is  the  governing  body  of 
the  tribe. 

(2)  Through  the  governing  body  of  the 
tribe  for  review  when  the  tribal  organiza¬ 
tion  is  not  the  governing  body  of  the 
tribe.  Submission  shall  be  made  to  the 
governing  body  at  least  75  days  before 
the  original  contract  expires.  The  tribal 
organization  shall  promptly  notify  the 
Superintendent  in  writing  of  the  date  the 
tribal  governing  body  received  the  appli¬ 
cation.  If,  within  45  days  after  receiving 
the  application,  the  tribal  governing 
body  does  not  provide  the  Superintendent 
with  a  formal  resolution  objecting  to  the 
application  to  recontract,  the  absence  of 
receipt  of  such  resolution  shall  constitute 
the  tribe’s  request  to  recontract. 

(b)  If  the  original  contract  provided 
services  to  more  than  one  Indian  tribe, 
the  tribal  organization  must  give  a  copy 
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of  the  written  application  to  recontract 
to  each  tribal  governing  body  75  days  be¬ 
fore  the  original  contract  expires.  The 
tribal  organization  shall  promptly  notify 
the  Bureau  office,  where  the  appUcatksi 
Is  "to  b^  submitted  under  §401.21,  in 
writing  of  the  date  the  tribal  governing 
bodies  received  copies  of  the  application. 
If,  within  45  days  after  receiving  copies 
of  the  application,  none  of  the  tribal  gov¬ 
erning  bodies  provide  the  appropriate 
Bureau  office  with  a  formal  resolution 
objecting  to  the  application  to  recontract, 
the  absence  of  receipt  of  such  resolutions 
shall  constitute  the  tribe’s  request  to  re¬ 
contract,  If  one  or  more  of  the  tribal 
governing  bodies  Involved  object  to  the 
contract,  the  contract  will  not  be  made 
until  all  of  the  tribal  governing  bodies 
have  approved  the  request  and  the  mat¬ 
ter  Is  resolved. 

§  401.21  Submission  of  requests  to  con¬ 
tract. 

Tribal  requests  to  contract  and  con¬ 
tract  applications  shall  be  submitted  to 
the  Bureau,  as  follows: 

(a)  To  the  Superintendent  when  the 
0  tribe(s)  or  Indians  to  be  served  by  the 

contract  are  within  the  Jurisdiction  of 
that  Agency  office. 

(b)  To  the  Area  Director  when  the 
trlbe(s)  or  Indians  to  be  served  by  the 
contract  are  within  the  jurisdiction  of 
more  than  one  Agency  office  in  the  same 
Bureau  Area. 

(c)  To  the  Commissioner  when  the 
tribe(s)  or  Indians  to  be  served  by  the 
contract  are  within  the  jiulsdlction  of 
more  than  one  Area  Office, 

§  401.22  Review  and  action  by  Superin¬ 
tendent. 

The  Superintendent  shall  take  the  fol¬ 
lowing  actions  after  receiving  the  con¬ 
tract  application: 

(a)  Within  five  days,  the  Superintend¬ 
ent  shall  notify  the  applicant  and  the 
tribal  governing  body,  if  different  fnmi 
the  applicant,' that  the  application  was 
received. 

(b)  Within  15  days,  the  Superintend¬ 
ent  shall  review  the  application  for  com¬ 
pleteness  and  request  any  additional  in¬ 
formation  from  the  applicant  or  from 
the  requesting  tribe  that  Is  needed  to  sat¬ 
isfy  the  requirements  of  §  401.14. 

(c)  Within  30  days,  the  Superintend¬ 
ent  shall  make  recommendations  In  writ¬ 
ing  to  the  applicant  and  the  tribal  gov¬ 
erning  body  which  he  feels  are  needed  to 
avoid  possible  declination  and  shall  indi¬ 
cate  the  technical  assistance  available 
from  the  Agency  Office  to  correct  any 
deficiences. 

(d)  The  Superintendent  shall  provide 
the  technical  assistance  offered  In  the 
written  recommendation  as  requested  by 
the  tribal  oi-ganlzation  and  tribal  govern¬ 
ing  body. 

(e)  The  Superintendent  shall  forward 
the  application  to  the  Area  Office  with 
his  comments  and  recommendations  as 
follows: 

(1)  Within  30  days  after  receiving  the 
application  when  the  Superintendent  has 
no  recommendations  to  make  to  the  ap¬ 
plicant. 


(2)  Within  10  dairs  after  making  writ¬ 
ten  recommendatlcxui  to  the  applicant 
when  the  a]K>llcant  does  not  respond  or 
refuses  &e  technical  assistance  offered. 

§  401.23  Review  and  action  by  Area  Di¬ 
rector. 

Upon  receipt  of  the  contract  applica¬ 
tion,  the  Area  Director  will  review  the  ap¬ 
plication  and  the  Superintendent’s  rec- 
ommendati(»is  or,  where  the  application 
was  submitted  directly  to  the  Area  Direc¬ 
tor  as  provided  for  In  §  401.21,  obtain  the 
appropriate  Superintendents’  recom¬ 
mendations  and  then  proceed  as  follows: 

(a)  Notify  the  applicant  and  the  tribal 
governing  body.  If  different  from  the  ap¬ 
plicant,  that  the  application  was  received, 
within  five  d^s  of  Its  receipt. 

(b)  Within  15  days,  reriew  the  con¬ 
tract  application,'  the  recommendations 
of  the  Superintendent,  any  responses 
frran  the  contract  cqipllcant  or  the  tribal 
governing  body  and  the  criteria  for  dec¬ 
lination  set  forth  In  §  401.15  to  deter¬ 
mine  If  there  are  any  declination  Issues 
that  must  be  addressed,  and  at  the  com¬ 
pletion  of  the  review,  take  one  of  the  fol¬ 
lowing  actions  as  appropriate:' 

(1)  If  there  are  no  declination  Issues, 
the  Area  Director  will  notify  the  contract 
applicant  In  writing  of  this  fact,  and  offer 
to  enter  into  contract  negotiations  within 
30  days  Of  advising  the  applicant  or  at  the 
applicant’s  convenience,  and  funfish  a 
copy  of  any  documents  to  be  used  by  the 
Bureau  during  negotiations. 

(2)  If  it  Is  felt  that  there  are  declina¬ 
tion  Issues  that  must  be  resolved,  the 
Area  Director  will  notify  the  applicant 
and/or  tribal  governing  body  of  this  fact 
in  writing.  The  notice  shall  Include  a  list 
of  the  declination  issues  identified  by  the 
Area  Director,  the  reason  (s)  for  such 
identification,  a  copy  of  any  documents 
used  In  arriving  at  the  Issues,  rec(Hn- 
merdatlons  for  resolving  the  Issues  and 
the  technical  assistance  available  for 
thte  purpose.  The  iwtlce  shall  also  re¬ 
quest  a  meeting  with  the  applicant  and/ 
or  tribal  governing  body  to  disciiss  the 
issues  and  seek  agreement  on  a  course 
of  action  to  resolve  them.  The  meeting 
shall  be  held  within  15  days  of  the  ap¬ 
plicant’s  and/or  tribal  governing  body’s 
receipt  of  the  notice  or  at  a  time  mu¬ 
tually  agreed  to  by  the  parties. 

(I)  If  the  applicant  accepts  the  tech¬ 
nical  assistance,  it  shall  be  provided  in 
accordance  with  the  applicant’s  request. 
At  such  time  as  the  i^ues  are  thus  re¬ 
solved,  the  Area  Directm  wlU  so  advise 
the  applicant  and  offer  to  enter  into 
negotiations  within  15  days  of  resolution 
or  at  the  applicant’s  convenience. 

(II)  If  the  applicant  declines  the  Area 
Director’s  offer  of  technical  assistance 
and  the^  matter  is  not  otherwise  resolved, 
the  Area  Director  shall  proceed  in  ac¬ 
cordance  with  §  401.24. 

(III)  If  the  applicant  does  not  respond 
within  30  days  of  receipt  of  the  Area 
Director's  recommendations  and  offer  of 
assistance,  and  does  not  request  addi¬ 
tional  time  In  which  to  respond,  the  Area 
Director  shall  proceed  In  accordance 
with  §  401.24. 


(iv)  If  the  ai^llcant  does  not  agree 
with  the  Area  Director’s  recommenda¬ 
tions  and  the  matter  is  not  resolved 
within  30  days  (ff  the  Area  Director’s 
receipt  of  the  applicant’s  response  to  the 
Area  Director’s  recommendations,  the 
Area  Director  shall  proceed  In  accord¬ 
ance  with  §  401.24. 

§  401.24  Area  Director's  recommenda¬ 
tion  to  decline. 

(a)  If  the  Area  Director,  the  applicant 
and  the  tribal  governing  body  fafi  to 
resolve  the  declination  issues,  the  Area 
Director  shall  prepare  a  written  recom¬ 
mendation  to  decline. 

(b)  This  recommendation  shall  con¬ 
tain,  at  a  minimtun,  the  following  in¬ 
formation: 

(1)  Identification  of  specific  objec¬ 
tions,  categorized  under  one  cx  more  of 
the  declination  factors  set  forth  In 
§  401.15. 

(2)  Specific  recommendations  on  ac^- 
tlons  required  by  the  applicant  or  tribe 
to  overcome  objections. 

(3)  Description  of  the  nature,  scope, 
and  soiuce  of  the  technical  assistance 
which  has  been  provided  or  offered  by 
the  Bureau  to  assist  the  tribal  organiza¬ 
tion  to  overcome  declination  objeoti<ms. 

(4)  Copies  (ff  an  correspondence  be¬ 
tween  the  Agency,  Area  and  applicant 
and/or  tribe,  and  all  responses  thereto, 
Including  any  reports  of  meetings  be¬ 
tween  the  parties  relative  to  the  applica¬ 
tion. 

(5)  Copy  of  original  aiH>llcatlon. 

(c)  The  Area  Director  shaU  send  the 
written  recommendation  to  the  Com¬ 
missioner  within  15  days  after  the  time 
periods  provided  in  §  401.23(b)  (2)  (ill) 
and  (Iv) .  At  the  same  time,  he  shall  send 
a  c(H>y  of  the  written  recommendation 
to  the  tribal  organization  and  tribal  gov¬ 
erning  body. 

(d)  Within  15  days  of  receipt  of  the 
Area  Director’s  recommendation  to  de¬ 
cline,  the  applicant  may  notify  the  Com¬ 
missioner  and  the  Area  Director  that  it 
accepts  the  offer  of  technical  assistance 
described  in  paragraph  (b)(3)  of  this 
section,  thereby  staying  the  declination 
process.  To  reconstitute  the  application 
process  the  applicant  must  notify  the 
Area  Director,  at  which  time  the  Area 
Director  shall  proceed  in  accordance  with 
§  401.23. 

§  401.25  Review  and  action  by  Commis¬ 
sioner. 

(a)  Within  five  days  after  receiving  a 
contract  application  submitted  directly 
undfer  §  401.21  or  a  contract  application 
and  the  Area  Director’s  recommendations 
to  decline,  the  Commissioner  shall  notify 
the  applicant  and  the  tribal  governing 
body(s)  In  writing  of  the  receipt  of  the 
application. 

(b)  Within  15  days  after  an  applica¬ 
tion  is  received  by  the  Commi^ioner 
under  §  401.21,  the  Commisslcxier  shall 
obtain  the  written  recommendations  of 
the  appropriate  Area  Directors.  The  Area 
Directors  shall  send  copies  of  their  rec¬ 
ommendations  to  the  acqjUcant  and  the 
tribal  governing  bodies  involved. 
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(c)  Within  15  days  after  receivlne  the 
Area  Directors’  recotnmmdations,  the 
CcHDxnissioaer  shall  review  the  applica¬ 
tion,  the  Area  Directors’  recommenda¬ 
tions,  and  the  declination  criteria  in 
§  401.15. 

(d)  Within  15  days  after  receiving  the 
Area  Directors’  recommendations,  the 
Commissioner  shall  notify  the  applicant, 
the  appropriate  tribal  governing  bodies, 
and  the  Area  Director(s)  of  one  of  the 
following: 

(1)  When  ttie  Commissioner  does  not 
accept  the  Area  Director’s  recommenda¬ 
tions  to  define,  notice  shall  be  given  that 
the  recommendations  are  not  accepted 
and  that  the  Bureau  ^all  enter  into  a 
contract  with  the  applicant. 

(2)  When  the  Commissioner  accepts 
the  Area  Directors’  recommendations 
and  believes  that  the  Bureau  should  not 
contract  as  requested,  notice  shall  be 
given  that  the  Commissioner  plans  to 
issue  a  declination  notice  and  that  the 
applicant  has  the  following  rights: 

(i)  The  applicant  may  submit  a  writ¬ 
ten  rebuttal  to  the  Commissioner’s  plan 
to  issue  a  declination  notice. 

(ii)  The  applicant  may  request  to  ap¬ 
pear  before  the  Cwnmissloner  or  his  rep¬ 
resentative  under  paragraph  (e)  of  this 
section. 

(iii)  ’The  applicant  must  xise  these 
rights  within  M  da3^  after  receiving  the 
notice  required  in  paragraph  (d)  (2)  of 
this  section. 

(e)  If  the  applicant  requests  to  appear 
before  the  Commissioner  under  para¬ 
graph  (d)(2)(il)  of  this  section,  the 
Commissioner  shall: 

(1)  Select  a  site  for  a  meeting  between 
the  applicant  and  the  Commissitmer  or 
his  representative  from  the  Bureau’s 
headquarters. 

(2)  Authorize  payment  of  transporta¬ 
tion  costs  and  per  diem  under  terms  he 
may  make  to  allow  adequate  representa¬ 
tion  of  the  applicant  and  the  appropriate 
tribe(s) ,  if  the  meeting  is  more  than  50 
miles  from  the  office  of  the  applicant. 

(3)  Notify  the  applicant  and  the  ap¬ 
propriate  tribets)  (tf  the  time,  location 
and  other  terns  of  the  meetings. 

(4)  Hold  the  meting  within  30  days 
oi  the  request,  unless  the  applicant  re¬ 
quests  a  later  date. 

(f)  (1)  The  Commissioner  shall  issue 
a  declination  notice  as  follows: 

(1)  Within  15  days  after  receiving  the 
applicant’s  rebuttal  submitted  under 
paragraph  (d)  (2)  (i)  of  this  section  or 
after  the  conclusion  of  the  meeting  under 
paragraph  <e)  of  this  section. 

(ii)  Within  45  days  after  notifying  the 
applicant  under  paragraph  (d)  (2)  of 
section  when  the  applicant  has  not 
used  the  il^ts  under  paragraph  (d)  (2) 
of  this  section. 

(2)  The  declination  notice  shall  be  in 
writing  and  shall  cemtain: 

(i)  Identification  of  specific  objectives,, 
categorised  under  one  or  more  of  the 
declination  criteria  set  forth  in  §  401.15. 

(ii)  Specific  recommendations  on  ac¬ 
tions  required  by  the  applicant  or 
trlbe(t)  to  avenx>me  Directions. 

(iii)  Desciiptloa  of  the  nature,  scope, 
and  soxurce  of  the  technical  assistance 


which  has  been  provided  to  overcome 
declination  objections. 

(It)  Oogiles  of  all  oorre^>ondence  be¬ 
tween  the  Biu-eau.  applicant  and/or 
tribe  (s),  and  all  responses  thereto,  in¬ 
cluding  any  reports  or  meetings  between 
the  parties  relative  to  the  application. 

(V)  Copy  of.  original  ai^lication. 

<vl)  The  appeal  rights  (rf  the  appli¬ 
cant  Mid/or  the  tribal  governing  body 
under  §  401.83. 

§  401.26  Appeals  of  Coiiiiiiissiioncr'’8  de¬ 
cision  to  decline. 

The  tribal  organizatirm  and/or  the 
tribal  governing  body  shall  have  60  days 
to  appeal  to  the  Board  of  Indian  Appeals, 
Deparianoit  of  Interior,  Washtrrgton, 
D.C.,  the  decision  by  the  Commissioner  to 
decline  to  contract.  ’The  appeal  shall  be 
made  as  -provided  in  §  401.83. 

§  401.27  Failure  of  Bureau  -  .4gei)ry  or 

Area  Office  to  act. 

Whenever  a  Bureau  Agency  or  Area 
Office  official  fails  to  take  action  on  a 
crmtract  apidicaticHi  within  the  .time 
limits  established  in  this  Part,  the  tribal 
organizatiem  that  submitted  the  applica¬ 
tion,  may,  at  its  option,  request  action 
by  the  next  higher  Bureau  official.  In 
such  cases,  the  official  that  failed  to  act 
■shall  immediate  forward  the  applica¬ 
tion  and  all  material  pertinent  thereto 
to  the  official  to  whom  the  request  for 
action  was  made. 

Subpart  C — Additional  Requirements  for 
Trust  Responsibilittes 

§  401.31  Applicability. 

This  Subpart  gives  additional  require¬ 
ments  applicable  to  the  application  and 
approval  process  for  contracts  imder  this 
Part  which  involve  the  Bureau’s  trust 
responsibilities  in  the  area  of  natural 
resources,  such  as  assessments,  irriga¬ 
tion,  real  estate,  forestry,  range  manage- 
meirt,  wildlife  and  paite,  water  inven¬ 
tories,  and  hunting  and  fishing. 

§  401.32  ContractuUe  functions  or  |m*o- 
grams. 

Ckmtractable  trust  resources  programs, 
or  portions  thereof.  Include  the  follow¬ 
ing: 

(a)  Assessments;  inventories  of  exist¬ 
ing  resources  in  trust  for  Individuals  and 
for  tribes. 

(b)  Etoil  and  moisture  conservation; 
basic  soil  and  water  conservation,  water¬ 
shed  protection,  flood  prevention,  coop¬ 
erative  surveys  and  investigations,  and 
resource  conservation  and  development; 
Provided,  That  lease  and  permit  man¬ 
agement  and  monitoring  shall  be  con¬ 
ducted  in  accordance  with  prior  accepted 
local  procedures  and  accepted  principles 
of  good  husbandry. 

(c)  Irrigation;  development,  con¬ 
struction,  recordkeeping,  rehabilitation, 
operations  and  maintenance;  Provided, 
iniat  when  operations  and  maintenance 
activities  are  contracted  such  Contracts 
will  not  adversely  affect  services  pro¬ 
vided  by  the  syst^,  and  each  such  con¬ 
tract  contains  prescribed  gukleUnes  and 
specific  standards  for  services  to  be  per¬ 
formed  under  said  contract. 


<dJ  (1)  Real  estate:  maintenance  of 
land  records,  preparation  of  abstracts  of 
title,  research  programs  to  determine 
heirship  and  Inventory  cS.  estates,  col¬ 
lection  of  technical  data  and  studies  to 
be  used  In  determinations  of  tribal 
claims  to  real  property,  collection  of  data 
leading  to  ascertainm^t  of  surface  and 
subsurface  resomces,  administration  of 
leases. 

(2)  Advice  and  technical  assistance 
provided  individual  landowners  in  con¬ 
nection  with  lease  negotiations  initially 
will  be  made  concurrently  by  a  contrac¬ 
tor  and  an  appropriately  designated  Fed¬ 
eral  official.  Depending  upon  Indian 
community  reactimi  to  tribal  involve¬ 
ment  in  this  area,  ccmtracts  subsequently 
may  be  modified  to  increase  tribal  par¬ 
ticipation  progressively. 

(e)  Forestry:  forest  management  and 
planning,  including  the  making  of  in¬ 
ventories,  management  plans  and  main¬ 
tenance,  tribal  or  individual  Indian  con¬ 
sultation  services,  administration  of 
timber  sales  and  Indian  permit  cutting, 
conduct  of  timber  stand  improvement 
projects,  protection  of  the  forest  against 
wildlife,  tre^ass,  disease,  or  insect  in¬ 
festation,  and  participation  in  cooper¬ 
ative  programs  with  other  Federal,  State, 
or  tribal  organizations  similar  to  pro¬ 
grams  of  the  Bureau.  Activities  which 
already  are  provided  Indian  forests  from 
non-Bureau  sources,  as  part  of  the  man¬ 
agement  of  a  forested  area  larger  than 
the  reservation,  are  not  contractable  un¬ 
der  provisions  of  this  Part. 

(f)  Range  management:  development 
of  contract  stipulations  for  agricultural 
leases/permits  (land  use  stipulations  or 
conservation  standards  necessary  to  de¬ 
fine  each  use  shall  be  incorporated  in  and 
made  a  part  of  such  lease  or  permit) ; 
supervision  of  compliance,  fee  collection, 
watershed  management,  game  and  fish 
management,  outdoor  recreation,  wild¬ 
fire  prevention  and  control. 

(g)  Wildlife  and  parks:  conservation, 
use,  and  development  of  wildlife  (in¬ 
cluding  fisheries  resources) ,  and  preser¬ 
vation  of  natural  beauty,  historical  sites, 
and  arclieological  remains. 

(h)  Water  inventories  for  protection 
of  water  rights. 

(i)  Hunting  and  fishing:  programs  to 
implement  court  decisions  affecting  on- 
aiid  off -reservation  hunting  and  fishing 
rights  and  programs  to  provide  biological 
data  supporting  litigation  concerning 
hxmting  and  fishing  issues. 

§  101.33  Content  of  application. 

In  addition  to  the  information  re¬ 
quired  in  §  401.14,  the  following  addi¬ 
tional  information  shall  be  Included  in 
the  contract  application  when  a  trust 
resource  or  responsibility  Is  involved: 

(a)  A  statement  of  the  Impact  of  pro¬ 
posed  activity  on  trust  resources  related 
to: 

(1)  Maintenance  of  inventory  levels 
and  values  to  tribes  and  to  individuals; 
and, 

(2)  Income  to  Individuals  and  tribe. 
’The  statement  must  also  demonstrate  a 
thorough  eusses^nent  of  the  trust  re¬ 
sources  Issues,  positive  steps  to  protect 
the  trust  resources,  provisions  that  limit 
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or  eliminate  potential  for  conflicts-of- 
interest,  and  that  no  delegation  of  trust 
responsibility  is  requested. 

(b)  A  statement  of  the  special  skills 
and  qualifications  required  of  personnel 
attached  to  program  activity  impacting 
on  trust  resources  and  trust  responsibility. 

§  401.34  Criteria  for  declining  to  con> 
tract. 

(a)  If  a  contract  application  includes 
a  project  or  function  which  is  related  to 
the  Bureau’s  performance  of  a  trust 
responsibility  in  the  area  of  natural  re¬ 
sources  as  given  in  §  401.32,  the  Com¬ 
missioner  shall  decline  to  contract  if  he 
finds  that: 

(1)  The  contract  application  provides 
for  or  would  necessarily  require  the  dele¬ 
gation  to  the  tribal  organization  of  a 
trust  responsibility  vested  by  law  in  the 
Secretary  or  the  Commissi<mer. 

(2)  The  contract  application  provides 
for  the  termination  of  a  trust  respon- 
siMlity. 

(b)  The  contract  application  provides 
for  completion  or  maintenance  the 
project  or  function  to  a  lesser  standard 
than  under  Bureau  administration.  How¬ 
ever,  a  tribal  pr(^>06al  to  raise  perform¬ 
ance  standards  shall  not  be  used  as  a 
reason  for  declination. 

(c)  The  proposed  activity  requires 
i^;)ecial  skills  for  its  performance  and  the 
pr(%>OBed  key  staff  does  not  meet  Civil 
Service  Commission  or  excepted  qualifi¬ 
cation  standards,  other  accepted  profes¬ 
sional  standards  appropriate  to  the  dis¬ 
cipline  involved,  or  are  not  otherwise 
recognized  as  technically  qualified. 

Subpart  D — General  Contract 
Requirements 

§  4t)1.41  Advance  payments. 

(a)  At  the  request  of  a  tribal  contrac¬ 
tor,  the  Bureau  c<mtracting  officer  shall 
make  advance  payments  under  contracts 
as  provided  in  this  section.  The  require¬ 
ments  glvm  in  this  section  and  in  Chap¬ 
ter  2000  of  the  Treasury  Fiscal  Require¬ 
ments  Manual  apply  to  making  the  ad- 
v£mce  payments. 

(b)  Any  request  for  advance  payment 
by  a  tribid  contractor  shall  specify  the 
amount(s)  required  and  the  dates  such 
advance(s)  will  be  required  and  shall  be 
supported  by  a  schedule  of  estimated 
expenditures. 

(c)  An  Initial  advance  will  be  limited 
to  the  sunount  of  estimated  expenditures 
for  a  period  of  time  required  to  effect 
pa3mient,  based  on  experience  in  the  lo¬ 
cality.  The  initial  advance  may  be  made 
in  amounts  and  at  times  determined 
suitable  to  satisfy  the  minimum  essen¬ 
tial  needs  of  the  contractor. 

(d)  Later  advances  may  be  made  at 
times  and  in  amoimts  determined  neces¬ 
sary  to  insure  availability  of  funds  for 
timely  payment  of  the  tribal  contractor’s 
obligations  and  to  minimize  the  time  be¬ 
tween  withdrawal  from  the  Treasury  and 
expenditure.  Requests  for  advances  after 
an  initial  advance  shall  be  accompanied 
and  supported  by  a  report  of  expendi¬ 
tures  to  date  and  the  amount  of  funds 
on  hand. 


(e)  Allowance  payments  shall  be  made 
as  follows: 

(1)  Whoa  the  annual  advance  to  a 
tribal  contractor  is  expected  to  exceed 
$250,000  in  the  aggregate  and  the  con¬ 
tract  tarn  is  for  at  least  one  year,  the 
letter-of -credit  method  normally  shall 
be  used.  The  requirements  contained  in 
Chapter  2000  of  the  Treasury  Fiscal  Re¬ 
quirements  Manu&l  shall  apply  to  mak¬ 
ing  these  advance  payments. 

(2)  Except  as  provided  in  paragraph 
(e)  (1)  of  this  section,  advance  payments 
shall  be  made  by  check  made  payable  to 
the  tribal  contractor  and  handled  as 
follows: 

(i)  Advance  payments  may  be  made 
directly  to  the  tribal  contractor  when  the 
contractor  is  a  tribal  governing  body,  a 
non-profit  Indian  organization  serving  as 
a  governmental  instrumentality  of  an 
Indian  tribe  or  an  intertribal  council. 
However,  when  the  contractor  is  not  one 
of  the  above,  the  advance  payment  may 
be  made  directly  if  all  of  the  following 
conditions  exist: 

(A)  The  advance  payment  does  not 
exceed  $2500. 

(B)  It  is  the  only  advance  payment 
involved  in  the  contract. 

(C)  The  performance  time  is  less  than 
90  days. 

(D)  The  advance  pajTnent  does  not 
exceed  85%  of  the  amount  of  the 
contract. 

(it)  Checks  for  advance  payments 
which  cannot  be  made  directly  to  the 
tribal  contractor,  as  given  in  paragraph 
(e)  (2)  (i)  of  this  section,  shall  be  marked 
for  deposit  in  a  special  bank  account 
established  for  the  contract.  No  part  of 
the  funds  deposited  in  the  special  bank 
account  shall  be  mingled  with  other 
funds  of  the  tribal  contractor  before  the 
funds  are  withdrawn  to  meet  obligations 
under  the  contract. 

(f )  Tribal  contractors  shall  not  be  held 
accountable  for  interest  earned  on  funds 
advanced  pending  disbursement.  How¬ 
ever,  baidc  balances  must  be  maintained 
at  the  minimum  level  consistent  with 
program  requirements.  Requests  for  ad¬ 
vances  shall  be  reviewed  to  insure  that 
excess  funds  are  not  suivanced. 

(g)  Sub-advances  may  be  made  when 
predetermined  as  a  part  of  contracted 
programs  or  when  specifically  author¬ 
ized  in  writing  by  the  contracting  officer. 
Sub-advances  will  not  be  made  to  indi¬ 
viduals  except  for  approved  travel.  In 
such  cases,  the  sub-advances  shall  not 
exceed  the  minimum  required  for  one 
trip  and  shall  be  settled  by  voucher  or 
repayment  within  30  days. 

§  401.42  Use  of  Govcrninem  properly. 

(a)  In  carrying  out  a  contract  made 
under  this  Part,  the  Superintendent, 
Area  Director  or  Commissioner  shall, 
wherever  possible,  permit  a  tribal  con¬ 
tractor  to  use  existing  buildings,  facili¬ 
ties,  and  related  equipment  and  other 
personal  property  owned  by  the  Bureau 
within  his  jurisdiction.  To  the  extent 
possible,  arrangements  on  the  use  of 
Bureau  property  shall  bq  provided  for  in 
the  contract  agreement.  In  determining 
whether  real  or  personal  property  can 


be  provided,  the  Bureau  shall  determine 
whether  it  can  provide  comparable  serv¬ 
ices  for  any  of  the  uncontracted  part(s) 
of  the  program. 

(b'  Requests  for  the  use  of  Bureau 
property  which  arise  after  signing  of 
the  contract  shall  be  submitted  to  the 
relevant  Bureau  official  by  the  tribal  or¬ 
ganization.  Such  requests  should  be 
granted  and  the  contract  appropriately 
amended  unless  such  use  will  seriously 
interfere  with  the  administration  of 
existing  Bureau  programs.  The  property 
must  conform  to  the  minimum  standards 
established  by  the  Occupational  Safety 
and  Health  Act  of  1970  (84  Stat.  1590  >, 
as  amended  (29  U.S.C.  651). 

§  401.43  Wage  and  labor  standards. 

<a)  All  laborers  and  mechanics  em¬ 
ployed  by  tribal  contractors  or  subcon¬ 
tractors  in  the  construction,  alteration, 
or  repair  of  buildings  or  other  facilities 
in  connection  with  contracts  under  this 
Part  shall  be  paid  wages  not  less  than 
those  on  similar  construction  in  the  lo¬ 
cality  as  determined  by  the  Secretary  of 
Labor  in  accordance  with  the  Davis- 
Bacon  Act  of  March  3,  1931  (46  Stat. 
1494  >,  as  amended.  However,  this 
requirement  doees  not  apply  where  the 
tribal  contractor  is  the  recognized  gov¬ 
erning  body  of  the  tribe  or  a  non-profit 
Indian  organization  serving  as  a  gov¬ 
ernmental  instrumentality  of  an  Indian 
tribe  and  the  construction,  alteration,  or 
repair  work  Is  being  performed  by  the 
tribal  organization  or  the  tribe  with  its 
own  employees, 

§  401.44  Indian  preference. 

<a>  Any  contract  made  by  the  Bureau 
with  a  tribal  organization  shall  provide 
that  the  tribal  contractor  shall,  to  the 
greatest  extent  feasible,  give  preference 
in  and  opportunities  for  employment  and 
training  to  Indians. 

(b)  Any  contract  made  by  the  Bureau 
with  a  tribal  organization  shall  provide 
that  the  tribal  contractor  shall,  to  the 
greatest  extent  feasible,  give  preference 
in  the  award  of  subcontract  to  Indian 
organizations  and  to  Indian-owned  eco¬ 
nomic  enterprises. 

(c)  All  subcontractors  employed  by  the 
tribal  organization  shall,  to  the  extent 
possible,  give  preference  to  Indians  for 
employment  and  training  and  shall  be 
required  to  include  In  their  bid  submis¬ 
sion  a  plan  to  achieve  maximum  use  of 
Indian  personnel. 

§  401.45  Liability  and  motor  veliiele  in¬ 
surance. 

(a)  Tribal  organizations  shall  obtain 
public  liability  and  motor  vehicle  insur¬ 
ance  under  contracts  entered  w'ith  the 
Bureau  under  this  Part.  However,  where 
the  contracting  officer  determines  that 
the  risk  of  death,  personal  injury  or 
pr<^rty  damage  under  the  contract  is 
small  and  that  the  time  and  cost  of  pro¬ 
curing  the  insurance  is  great  in  relation 
to  the  risk,  the  contract  may  be  exempted 
from  this  requirement. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  any  contract  which  requires 
or  authorial,  either  expressly  or  by  im- 
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plication,  the  use  of  motor  vehicles  must 
contain  a  provision  r^uiring  the  tribal 
organization  to  provide  liability  insur¬ 
ance,  regardless  of  how  small  the  risk. 

§  401.46  Recordkeeping. 

A  tribal  contractor  will  be  required  to 
develop  and  maintain  a  recordkeeping 
system  which  will; 

(a)  Fully  reflect  all  financial  trans¬ 
actions  involving  the  receipt  and  ex¬ 
penditure  of  funds  provided  imder  the 
contract  in  a  manner  which  will  provide 
accurate,  cuiTent  and  complete  disclo¬ 
sure  of  financial  status;  correlation  with 
budget  or  allowable  cost  schedules;  and 
clear  audit  facilitating  data. 

(b)  Reflect  the  amounts  and  sources 
of  funds  other  than  contract  funds 
which  may  be  included  in  the  operation 
of  a  program. 

(c)  Provide  for  the  creation,  mainte¬ 
nance  and  safeguarding  of  records  of 
lasting  value,  including  those  involving 
individual  rights,  such  as  permanent 
student  records  and  transcripts. 

(d)  Provide  for  orderly  retirement  of 
permanent  records  in  accordance  with 
General  Records  Schedules  and  the  Bu¬ 
reau  Records  Control  Schedule. 

§  401.47  Records — access  to  and  reten¬ 
tion. 

(a)  During  the  term  of  a  contract  un¬ 
der  this  Part  and  for  three  years  after 
the  project  or  undertaking  is  completed, 
the  Comptroller  General,  the  Secretary 
and  the  Commissioner  or  any  of  their 
duly  authorized  representatives  shall 
have  access,  for  audit  and  examination 
purposes,  to  any  of  the  tribal  contrac¬ 
tor’s  books,  documents,  papers,  and  rec¬ 
ords  which,  in  their  opinion,  may  be  re¬ 
lated  or  pertinent  to  the  contract  or  any 
subcontract,  with  the  following  excep¬ 
tions: 

(1)  The  records  shaU  be  retained  be¬ 
yond  the  three  year  period  if  audit  find¬ 
ings  have  not  b^n  resolved. 

(2)  When  records  are- transferred  to 
or  maintained  by  the  Bureau,  the  three 
year  retention  requirement  does  not  per¬ 
tain  to  the  contractor  for  those  records. 

(b)  The  tribal  contractor  will  be  re- 
six>nsible  for  maintaining  all  documents 
such  as  invoices,  purchase  orders,  can¬ 
celled  checks,  balance  sheets  and  all 
other  records  relating  to  financial  trans¬ 
actions  in  a  manner  which  will  facilitate 
auditing.  The  tribal  contractor  will  be 
responsible  for  maintaining  files  of  cor¬ 
respondence  and  other  documents  re¬ 
lating  to  the  administration  of  the  pro¬ 
gram  or  project  properly  separated  from 
general  records  or  cross-referenced  to 
general  files. 

§  401.48  Freedom  of  information. 

(a)  Unless  otherwise  r^uired  by  law, 
the  Bureau  shall  not  place  restrictions 
on  tribal  contractors  which  will  limit 
public  access  to  the  tribal  contractors’ 
records  except  when  records  must  re¬ 
main  confidential. 

(b)  A  tribal  contractor  under  this 
Part  shall  make  all  reports  and  infor¬ 
mation  concerning  the  contract,  includ¬ 
ing  the  report  required  under  §  401.49, 


available  to  the  Indian  people  which  the 
contractor  serves  or  represents.  Reports 
and  Information  inay  be  withheld  from 
disclosure  only  when  both  of  the  follow¬ 
ing  conditions  exist: 

(1)  The  reports  and  Information  fall 
within  one  of  the  following  exempt 
categories: 

(i)  Specifically  required  by  statute  or 
Executive  Order  to  be  kept  secret. 

(ii)  Related  solely  to  internal  person¬ 
nel  rules  and  practices  of  the  Bureau. 

(lil)  Commercial  or  financial  infor¬ 
mation  obtained  from  a  person  or  firm 
on  a  privileged  or  confidential  basis. 

(iv)  Memoranda  or  letters  between 
agencies  of  the  Federal  Government 
which  would  not  be  available  by  law  to 
a  party  other  than  the  Federal  Govern¬ 
ment  in  litigation  with  the  Federal 
Government. 

(v)  Personnel,  medical,  and  similar 
files  where  disclosure  would  be  a  clearly 
unwarranted  invasion  of  personal  pri¬ 
vacy. 

(vi)  Investigatory  records  compiled 
for  law  enforcement  purposes  when  pro¬ 
duction  of  the  records  would: 

(A)  Interfere  with  enforcement  pro¬ 
ceedings; 

(B)  Deprive  a  person  of  a  right  to  a 
fair  trial; 

(C)  Be  an  imwarranted  invasion  of 
personal  privacy: 

(D)  Disclose  toe  identity  of  a  confiden¬ 
tial  source  and  confidential  information 
furnished  only  by  toe  confidential  source; 

(E)  Disclose  investigative  techniques 
and  procedures:  or 

(F)  Endanger  toe  life  or  physical 
safety  of  law  enforcement  personnel. 

(vii)  Contained  in  or  related  to  exami¬ 
nation,  operating,  or  condition  reports 
prepared  for  the  use  of  an  agency  of  toe 
Federal  Government  responsible  for  toe 
regulation  or  supervision  of  financial 
institutions. 

(viii)  Geological  and  geophysical  infor¬ 
mation  and  data  concerning  wells. 

(2)  Disclosure  is  prohibited  by  statute 
or  Executive  Order  or  sound  grounds 
exist  for  using  toe  exemption  given  in 
paragraph  (b)  (1)  of  this  section. 

(c)  A  request  to  inspect  or  copy  reports 
and  information  shall  be  in  writing  and 
must  reasonably  describe  toe  reports  and 
information  requested.  The  request  may 
be  delivered  or  mailed  to  toe  tribal  con¬ 
tractor.  Within  ten  working  days  after 
receiving  toe  request,  toe  tribal  contrac¬ 
tor  shall  determine  whether  to  grant  or 
deny  toe  request.  The  requester  shall  be 
notified  immediately  of  the  determina¬ 
tion. 

(d)  The  time  limit  for  making  a  deter¬ 
mination  may  be  extended  up  to  an  ad¬ 
ditional  ten  working  days  for  good  rea¬ 
son.  The  requester  shall  be  notified  in 
writing  of  toe  extension,  reasons  for  toe 
extension,  and  date  on  which  toe  deter¬ 
mination  is  expected  to  be  made. 

§  401.49  Annual  reporting. 

(a)  For  each  fiscal  year  during  which 
a  tribal  organization  receives  or  expends 
funds  pursuant  to  a  contract  imder  this 
Part,  the  tribe  which  requested  toe  con¬ 
tract  must  submit  a  report  to  toe  Com¬ 


missioner.  The  report  shall  include,  but 
not  be  limited  to,  an  accounting  of  toe 
amounts  and  purposes  for  which  the  con¬ 
tract  funds  were  expended,  toe  tribe’s 
evaluation  of  toe  contract  performance 
using  the  criteria  submitted  in  toe  con¬ 
tract  application,  and  information  on  toe 
conduct  of  toe  program  or  services  in¬ 
volved.  The  report  shall  include  any 
other  information  requested  by  toe  Com¬ 
missioner  and  may  be  submitted  as 
follows; 

(1)  When  the  contract  is  with  the  gov¬ 
erning  body  of  an  Indian  tribe,  toe  tribe 
shall  submit  toe  report  to  toe  Area 
Director. 

(2)  When  toe  contract  is  with  a  tribal 
organization  otoW  than  the  governing 
body  of  toe  tribe,  toe  tribe  has  toe  option 
of  having  toe  tribal  organization  prepare 
toe  report  and  submit  it  to  toe  teibe  for 
review  and  approval  before  the  tribe 
submits  it  to  toe  Area  Director  or  Com¬ 
missioner  as  appropriate. 

(3)  When  toe  contract  benefits  more 
than  one  tribe,  the  tribal  organization 
shall  prepare  and  submit  toe  report  to 
each  of  the  tribes  benefiting  under  toe 
contract.  Each  tribe  shall  endorse  the  re¬ 
port  before  submitting  it  to  toe  Area 
Director  or  Commissioner  as  appropriate. 

(b)  The  annual  report  shall  be  sub¬ 
mitted  to  the  Area  Director  or  Commis¬ 
sioner  as  appropriate  within  90  days 
after  the  end  of  the  fiscal  year  in  which 
toe  contract  was  performed.  However, 
upon  receipt  of  a  written  request,  the 
period  for  submitting  toe  report  may  be 
extended  by  the  Area  Director  or  toe 
Commissioner  if  there  Is  just  cause  for 
such  extension. 

(c)  In  addition  to  toe  yearly  reporting 
requirement  given  in  paragraphs  (a)  and 
(b)  of  this  section,  toe  contract  shall 
provide  that  toe  tribal  contractor  will 
make  available  monthly,  to  members  of 
toe  tribe(s)  affected,  an  accenting  of  the 
amounts  and  toe  purposes  for  which  the 
contract  funds  were  expended  during  toe 
previous  monthly  period  in  toe  following 
manner: 

(1)  By  posting  a  notice  containing 
such  information  on  or  before  the  tenth 
of  each  month,  at  a  conspicuous  place 
readily  accessible  to  members  of  the 
tribe(s)  affected;  or, 

(2)  By  such  other  means  as  is  mu¬ 
tually  agreed  to  by  toe  tribal  contractor 
and  the  Bureau. 

(d)  In  addition  to  the  requirements 
contained  in  paragraphs  (a) ,  (b)  and  (c) 
of  this  section,  the  tribal  contractor  shall 
furnish  other  reports  when  and  as  re¬ 
quired  by  the  Area  Director  or  Com¬ 
missioner. 

§  401.50  Penalties. 

If  any  officer,  director,  agent,  or  em¬ 
ployee  of,  or  connected  with,  any  con¬ 
tractor  or  subcontractor  under  this  Part 
embezzles,  willfully  misapplies,  steals,  or 
obtains  by  fraud  any  of  toe  funds  or 
property  connected  with  the  contract  or 
subcontract,  he  shall  be  subject  to  the 
following  penalties: 

(a)  If  the  amount  involved  does  not 
exceed  $100,  he  shall  be  fined  not  more 
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than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both. 

(b)  If  the  amoimt  involved  exceeds 
$100,  he  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
two  years,  or  both. 

§  401.51  Federal  cuiitraelinf;  la^s  and 
regulations. 

^a)  Contracts  with  a  tribal  organiza¬ 
tion  under  this  Part  shall  comply  with 
the  Bureau  procurement  regulations  con¬ 
tained  in  41  CPR  14H-70,  except  as  pro¬ 
vided  In  paragraph  (b)  of  this  section. 

(b)  The  Commissioner  may  waive  any 
Federal  contracting  laws,  executive  or¬ 
ders,  regulations,  rules  and  other  admin¬ 
istrative  requirements  which  he  deter¬ 
mines  are  not  appropriate  for  the  pur¬ 
poses  of  the  contract  involved  or  are  in¬ 
consistent  with  the  Act.  Regulations  and 
clauses  which  are  deemed  inconsistent  or 
inappropriate  for  inclusion  in  contracts 
entered  into  imder  the  Act  may  be 
waived,  modified  or  supplemented  in  41 
CFR  14H-70  of  the  Bureau’s  procure¬ 
ment  regulations.  Requests  for  waivers 
may  be  made  as  follows: 

(1)  Tribal  organizations  may  submit 
written  requests  for  a  waiver  or  modifica¬ 
tion  of  contract  regulations  on  specific 
contracts  to  the  Commissioner  through, 
or  jointiy  with,  the  contracting  officer. 
The  contracting  officer  will  promptly 
transmit  the  request  and  his  recommen¬ 
dations  on  it  to  the  Commissioner,  who 
Shan  issue  a  ruling  within  15  days  after 
receipt  of  the  request. 

(2)  When  the  waiver  or  modification 
requested  is  determined  by  the  Commis¬ 
sioner  to  apply  in  general,  it  will  be  made 
a  part  of  41  CPR  14H-70.  When  the 
Commissioner  determines  that  the  re¬ 
quest  for  modification  or  waiver  should 
not  apply  in  general  but  is  warranted  for 
the  contract  to  \(diich  the  request  per¬ 
tains,  the  tribal  organization  and  the 
contracting  officer  will  be  so  advised  in 
writing. 

(3)  If  the  request  for  waiver  or  mod¬ 
ification  is  determined  by  the  Commis¬ 
sioner  not  to  be  appropriate,  the  tribal 
organization  will  be  notified  in  writing. 

(c)  Contracts  will  be  negotiated  on  a 
sole  source  basis  without  advertising 
when  the  contracts  are  requested  by  a 
tribal  governing  body  in  accordance  with 
S  401.18. 

(d)  A  tribal  organization  is  not  re¬ 
quired  to  furnish  performance  and  pay¬ 
ment  bonds  before  carrying  out  a 
contract  under  this  Part  for  the  con¬ 
struction  public  buildings  or  works  as 
required  by  the  Miller  Act  of  August  24, 
1935  (49  Stat.  793),  as  amended.  How¬ 
ever,  the  tribal  organization  shall  re¬ 
quire  each  of  its  subcontractors  to  fur¬ 
nish  both  performance  and  payment 
bonds  as  follows : 

(1)  A  performance  bond  with  a  surety 
or  sirreties  satisfactory  to  the  approving 
official,  and  in  an  amount  he  deems  ade¬ 
quate,  for  the  protection  of  the  United 
States. 

(2)  A  payment  bond  with  a  surety  or 
sureties  satisfactory  to  the  approving  of¬ 
ficial  lor  the  protection  of  all  persons 


supplying  labor  and  material  in  carry¬ 
ing  out  the  contract.  Whenever  the  total 
amount  payable  by  the  terms  of  the  con¬ 
tract  is  not  more  than  $1,008,000,  the 
payment  bond  shall  be  one-half  the  total 
amount  payable  by  the  terms  of  the  con¬ 
tract.  Whenever  the  total  amount  pay¬ 
able  by  the  terms  of  the  contract  is  more 
than  $1,000,000  but  not  more  than  $5,- 
000,000,  the  payment  bond  shall  be  40 
percent  of  the  total  amount  payable  by 
the  terms  of  the  contract.  Whenever  the 
total  amount  payable  by  the  terms  of  the 
contract  is  more  than  $5,000,000,  the 
payment  bond  shall  be  $2,500,000. 

§  401.52  Term  of  contract. 

(a)  The  term  of  contracts  under  this 
Part  shall  not  exceed  one  year  except 
that  contracts  may  be  made  for  a  longer 
term  up  to  three  years,  subject  to  avail¬ 
ability  of  funds  under  the  following  cir¬ 
cumstances: 

a)  The  services  provided  under  the 
contract  can  reasonably  be  expected  to 
be  continuing  in  nature  and,  as  a  result, 
a  longer  contract  term  would  be  advan¬ 
tageous. 

<2)  The  Indian  tribe(s)  to  be  served 
by  the  contract  request  that  the  term  be 
more  than  one  year.  The  tribal  organiza¬ 
tion  will  indicate  the  desired  term  of  the 
contract  on  the  application  form.  When 
the  Indian  tribe  (s)  request  that  the  con¬ 
tract  be  approved  as  provided  in  §  401.18. 
that  will  also  be  deemed  a  request  for  the 
longer  term  indicated  in  the  apifiication. 

(b)  Contracts  made  for  a  term  of 
more  than  one  year  may  be  renegotiated 
annually  to  refiect  factors  including,  but 
not  limited  to,  cost  Increases  heyond  the 
control  of  the  tribal  contractor.  Proposed 
changes  in  the  services  provided  under 
the  contract  which  refiect  changes  in 
program  emphasis  may  be  considered 
during  the  annual  renegotiation  if  the 
changes  fall  within  the  general  sc<H>e  of 
the  contract.  Such  changes  may  be  ini¬ 
tiated  by  either  the  tadbal  contractor  or 
the  Bureau  but  must  be  agreed  to  by 
both. 

§  481.53  Performing  personal  services. 

Any  contract  made  under  this  Part 
may  Include  provisions  for  the  perform¬ 
ance  of  personal  services  which  would 
otherwise  be  performed  by  Federal  em¬ 
ployees.  Such  services  Include,  but  are 
not  limited  to,  performing  the  fcffiowtng 
functions  in  accordance  with  tiie  con¬ 
tract  and  applicable  rules  and  regxila- 
tlons: 

(a)  Determining  the  eligibility  of  «;>- 
pUcants  for  assistance,  benefits,  mr  serv¬ 
ices. 

(b)  Determining  the  extent  or  amount 
of  assistance,  benefits,  or  services  to  be 
provided. 

(c)  Determining  the  provisions  of  such 
assistance,  benefits,  or  services. 

§  401.54  Contract  funds. 

The  tribal  organization  shall  be  en¬ 
titled  to  be  fxmded  for  direct  and  in¬ 
direct  costs  imder  the  contract  as  fol¬ 
lows: 

(a)  Direct  costs  under  contracts  for 
operations  of  programs  or  parts  shall 


not  be  less  than  the  Bureau  would  have 
provided  if  the  Bureau  operated  the  pro¬ 
gram  or  part  during  the  contract,  and 
shall  include  funds  to  plan,  administer, 
control  and  evaluate  the  program  or  port. 

(b)  Direct  costs  under  contracts  for 
operation  of  programs  or  parts  operated 
by  the  Biureau  before  contract  operations 
shall  be  not  less  than  the  funds  that  are 
programmed  and  available  for  the  pro¬ 
gram  or  part  at  the  time  of  the  contract 
application,  except  as  limited  in  para¬ 
graph  (g)  of  this  section. 

(c)  Direct  costs  \mder  contracts  for 
the  operation  of  programs  or  parts  au¬ 
thorized  to  be  operated  by  the  Bureau, 
but  not  operated  by  the  Bureau,  for  the 
benefit  of  the  Indians  to  be  served  under 
the  contract  shall  be  determined  by 
mutual  agreement  based  on  a  compari¬ 
son  or  similar  programs  operated  by  the 
applicant,  the  requesting  tribe,  other 
tribes,  other  governmental,  public  or  pri¬ 
vate  organizations. 

(d)  Direct  costs  for  programs  or  parts 
to  be  contracted  at  the  Agency  Office 
level  shall  be  based  on  the  funds  avail¬ 
able  at  that  level. 

^e)  Direct  costs  for  programs  or  parts 
to  be  contracted  at  the  Area  Office  level 
shall  be  based  on  funds  available  at  that 
level. 

(f)  Allowability  of  costs  imder  con¬ 
tracts  shall  be  determined  under  Appen¬ 
dix  A  of  Part  406  of  this  chapter. 

(g)  Funds  provided  under  contract  for 
direct  or  indirect  costs  shall  not  cause 
a  reduction  in  funds  provided  for  other 
programs  or  parts  not  under  contract, 
except  as  agreed  to  by  the  affected 
tribefs)  and  within  the  existing  authori¬ 
ties  of  the  Bureau. 

§  401.55  Savings  under  contract. 

(a)  If  it  becomes  apparent  during  the 
contract  term  that  the  estimated  amount 
of  a  ctmtract  under  this  Part  will  be  in 
excess  of  actual  expenditures  under  the 
contract,  the  identified  savings  shall  be 
used  to  provide  additional  services  or 
benefits  within  the  scope  and  limitations 
of  the  contract. 

(b)  When  both  the  tribal  organization 
and  the  Bureau  agree  that  it  is  not  prac¬ 
ticable  to  spend  the  savings  during  the 
(XHitract  term  and  the  contract  funds 
were  appropriated  pursuant  to  the  Act  of 
November  2,  1921  (42  Stat.  208),  the 
savings  may  be  carried  over  into  the 
succeeding  fiscal  year  contract,  except  as 
otherwise  specifically  provided  in  appro¬ 
priation  acts.  Savings  carried  over  into 
a  succeeding  fiscal  year  shall  be  added 
to  the  contract  amoimt  for  that  fiscal 
year.  The  savings  shall  not  reduce  the 
amount  that  would  have  been  made 
available  if  there  had  been  no  savings. 

(c)  If  there  are  savings  under  a  con¬ 
tract  that  is  retroceded  as  provided  in 
§  401.71,  the  savings  shall  be  used  by  the 
Bureau  to  operate  the  program  or  part  of 
a  program  covered  by  the  retroceded 
cmitract.  The  savings  may  be  carried 
over  and  used  tat  such  operations  during 
the  succeeding  fiscal  year,  except  as 
otherwise  specifically  provld^  In  appro- 
priatlMi  acts. 


FEDERAL  REGISTER,  VOL  40,  NO.  1 72— THURSDAY.  SEPTEMBER  4,  1975 


40992 


PROPOSED  RULES 


Subpart  E — Contract  Revision  or 
Amendment 

I  401.61  Reiiacsting  revision  or  amend¬ 
ment. 

(a)  Any  ccHitract  made  under  this 
Part  may  be  revised  or  amended  as 
deoned  necessary  to  carry  out  the  piu:- 
poses  of  the  program,  project  or  fimc- 
tlon  being  contracted. 

(b)  The  contractor  shall  submit  pro¬ 
posed  revisions  and  amendments  to  the 
Bureau  as  follows: 

(1)  To  the  contracting  officer  in  the 
Area  Office  when  the  tribe  (s)  or  Indians 
served  by  the  contract  are  within  the 
jiu*isdlction  of  that  Area  Office. 

(2)  To  the  contracting  officer  in  the 
Bmeau’s  headquarters  in  Washington, 
D.C.  when  the  tribe  (s)  or  Indians  served 
are  within  the  jurisdiction  of  more  than 
one  Area  Office. 

(c)  The  contractor  shall  send  copies 
of  all  requests  for  revisions  or  amend¬ 
ments  to  the  designated  representative  of 
the  tribal  governing  body  at  the  same 
time  as  they  are  sent  to  ^e  appropriate 
contracting  officer. 

§  401.62  Review  and  action  by  eontract- 

ing  officer. 

Upon  receipt  of  the  proposed  revision 
or  amendment  from  the  contractor,  the 
contracting  officer  shall: 

(a)  Within  five  days,  notify  in  writ¬ 
ing  the  contractor  and  the  tribal  govern¬ 
ing  body(s)  if  different  from  the  con¬ 
tractor,  of  receipt  of  the  proposed  re¬ 
vision  or  amendment  and  that  the  tribal 
governing  body(s)  shall  have  15  days 
from  receipt  of  the  notice  to  send  any 
written  objections  to  the  contracting  of¬ 
ficer.  If  the  tribal  governing  body(s)  ob-, 
ject  to  the  proposed  revision  or  amend¬ 
ment,  the  contracting  officer  shall  so 
notify  the  contractor  and  the  proceed¬ 
ings  under  this  subpart  shall  cease. 

(b)  Within  30  days  after  the  tribal 
governing  body(s)  received  the  notice,  if 
no  objections  are  received,  review  the 
proposed  revision  or  amendment  and  the 
criteria  for  declination  given  in  S  401.15. 
At  the  completion  of  the  review,  the  fol¬ 
lowing  action  will  be  taken  as  appropri¬ 
ate: 

(1)  If  there  are  no  declination  issues, 
the  contracting  officer  will  notify  the 
contractor  and  the  tribal  governing 
body(s)  in  writing  of  this  fact  and  offer 
to  revise  or  amend  the  contract  within 
30  days  of  issuing  the  notice  or  at  their 
convenience. 

(2)  If  it  is  felt  that  there  are  declina¬ 
tion  issues  that  must  be  resolved,  the 
contracting  officer  will  notify  the  con¬ 
tractor  and  the  tribal  governing  body(s) 
of  this  fact  and  the  extent  of  the  Issues, 
recommend  a  course  of  action  to  resolve 
the  issues  and  offer  technical  assistance 
to  resolve  the  Issues  within  30  days  after 
Issuing  the  notice. 

(i)  If  the  contractor  and  the  tribal 
governing  body(s)  accept  the  technical 
assistance,  it  shall  continue  in  accord¬ 
ance  with  their  request.  At  such  time  as 
the  Issues  are  thus  resolved  the  contract- 
liig  officer  will  so  advise  the  contractor 
and  the  tribal  governing  body(s)  and 


offer  to  enter  into  negotiations  within 
15  days  of  resolution  or  at  their  con¬ 
venience. 

(il)  If  the  contractor  and  the  tribal 
governing  body(s)  decline  the  contract¬ 
ing  officer’s  offer  of  technical  assistance 
and  the  matter  is  not  otherwise  resolved, 
the  contracting  officer  shall  proceed  in 
accordance  with  §  401.63. 

(ill)  If  the  contractor  and  the  tribal 
governing  body(s)  do  not  respond  within 
30  days  of  receipt  of  the  contracting  of¬ 
ficer’s  recommendations  and  offer  of  as¬ 
sistance  and  do  not  request  additional 
time  in  which  to  respond  the  contract¬ 
ing  officer  shall  proceed  in  accordance 
with  §  401.63. 

(iv)  If  the  contractor  and  the  tribal 
governing  body(s)  do  not  agree  with  the 
contracting  officer’s  recommendations 
and  the  matter  is  not  resolved  within  30 
days  of  the  contracting  officer’s  receipt  of 
their  response  to  the  contracting  officer’s 
recommendations,  the  contracting  officer 
shall  proceed  in  accordance  with  §  401.63. 

§  401.63  Contracting  officer's  recom¬ 
mendation  to  decline. 

(a)  If  the  contracting  officer,  the  con¬ 
tractor,  and  the  tribal  governing  body 
fail  to  resolve  the  declination  Issues,  the 
contracting  officer  shall  prepare  a  writ¬ 
ten  recommendation  to  decline. 

(b) j  This  recommendation  shall  con¬ 
tain.  at  a  minimum,  the  following  infor¬ 
mation: 

(1)  Identification  of  specific  objec¬ 
tions,  categorized  under  one  or  more  of 
the  declination  factors  set  forth  in 
§  401.15. 

(2)  Specific  recommendations  on  ac¬ 
tions  required  by  the  contractor  or 
tribe(s)  to  overcome  objections. 

(3)  Description  of  the  nature,  scope, 
and  source  of  the  technical  assistance 
which  has  been  provided  or  offered  by 
the  Bureau  to  assist  the  contractor  and 
the  tribal  governing  body(s)  to  overcome 
the  declination  objections. 

(4)  Copies  of  all  correspondence  be¬ 
tween  the  contracting  officer  and  con¬ 
tractor  and  tribal  governing  body(s)  and 
all  responses  thereto,  including  any  re¬ 
ports  of  meetings  between  the  parties 
relative  to  the  proiiosed  revision  or 
amendment. 

(5)  Copy  of  original  proposed  revi¬ 
sion  or  amendment. 

(c)  Hie  contracting  officer  shall  make 
written  recommendations  to: 

(1)  The  Area  Director  when  the 
tribe(s)  or  Indians  served  by  the  con¬ 
tract  are  within  the  jurisdiction  of  that 
Area  Office. 

(2)  The  Commissioner  when  the  tribes 
or  Indians  served  are  within  the  jmisdic- 
tion  of  more  than  one  Area  Office. 

§  401.64  Review  and  action  by  Area  Di¬ 
rector  or  Commissioner. 

(a)  Within  five  days  after  receiving 
a  proposed  revision  or  amendment  and 
the  contracting  officer’s  recommenda¬ 
tions  to  decline,  the  Area  Director  or 
Commissioner  as  given  in  §  401.61  shall 
notify  the  contractor  and  the  tribal  gov¬ 
erning  body(s)  in  writing  of  the  receipt 
of  the  proposed  revision  or  amendment. 


(b)  Within  15  days  after  receiving  the 
contracting  officer’s  recommendations, 
the  Area  Director  or  Commissioner  shall 
review  the  application,  the  contracting 
officer’s  recommendations,  and  the  dec¬ 
lination  criteria  in  §  401.15. 

(c)  Within  15  days  after  receiving  the 
contracting  officer’s  recommendations, 
the  Area  Director  or  Commissioner  shall 
notify  the  contractor,  the  appropriate 
tribal  governing  body(s),  and  the  con¬ 
tracting  office  of  one  of  the  following: 

(1)  When  the  Area  Director  or  Com¬ 
missioner  does  not  accept  the  contract¬ 
ing  officer’s  recommendations  to  decline, 
notice  shall  be  given  that  the  recommen¬ 
dations  are  not  accepted  and  that  the 
Bureau  shall  revise  or  amend  the  con¬ 
tract  as  requested  by  the  contractor  and 
the  tribal  governing  body(s). 

(2)  When  the  Area  Director  or  Com¬ 
missioner  accepts  the  contracting  offi¬ 
cer’s  recommendations  and  believes  the 
Bureau  should  not  revise  or  amend  the 
contract  as  requested,  notice  shall  be 
given  that  the  Area  Director  or  Commis¬ 
sioner  plans  to  issue  a  declination  notice 
and  that  the  contractor  and  the  tribal 
governing  body(s)  have  the  following 
rights: 

(i)  The  contractor  and  the  tribal  gov¬ 
erning  body(s)  may  submit  a  written  re¬ 
buttal  to  the  Area  Director’s  or  Commis¬ 
sioner’s  plan  to  issue  a  declination  notice. 

(il)  The  contractor  and  the  trlbsd  gov¬ 
erning  body(s)  may  request  to  appear 
before  the  Area  Elector  or  Commis¬ 
sioner  or  their  representatives  under  par¬ 
agraph  (d)  of  this  section. 

(iii)  The  contractor  and  the  tribal  gov¬ 
erning  body(s)  must  exercise  these  rights 
within  30  days  after  receiving  the  notice 
required  in  paragraph  (c)(2)  of  this 
section. 

(d)  If  the  contractor  and  the  tribal 
governing  body(s)  request  to  appear  be¬ 
fore  the  Area  Director  or  Commissioner 
under  paragraph  (c)  (2)  (11)  of  this  sec¬ 
tion,  the  Area  Director  or  Commissioner 
shaU: 

(1)  Select  a  site  for  a  meeting  between 
the  contractor,  the  tribal  governing 
body(s) ,  and  the  Area  Director  or  Com¬ 
missioner.  The  Area  Director  or  Com¬ 
missioner  may  designate  a  representative 
from  his  office  to  attend  the  meeting. 

(2)  Authorize  payment  of  transporta¬ 
tion  costs  and  per  diem  under  terms  he 
may  make  to  allow  adequate  representa¬ 
tion  of  the  contractor  and  the  appropri¬ 
ate  tribe(s) ,  if  the  meeting  is  more  than 
50  miles  from  the  office  of  the  contractor. 

(3)  Notify  the  contractor  and  the  ap¬ 
propriate  tribe(s)  of  the  time,  location 
and  other  terms  of  the  meeting. 

(4)  Hold  the  meeting  within  30  days 
of  the  request,  unless  the  contractor  and 
the  tribal  governing  body(s)  request  a 
later  day. 

(e)  (1)  The  Area  Director  or  Commis¬ 
sioner  shall  issue  a  declination  notice  as 
follows : 

(i)  Within  15  days  after  receiving  the 
contractor’s  and  tribal  governing 
body(s)’  rebuttal  submitted  under  para¬ 
graph  (c)  (2)  (i)  of  this  section  or  after 
the  conclusion  of  the  meeting  under 
paragraph  (d)  of  this  section. 
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(ii)  Within  45  days  after  issuing  the 
notice  under  paragraph  (o)  (2)  of  this 
section  when  Uae  contractor  and  tribal 
governing  bbdy(8)  have  not  used  the 
rif^ts  under  paragraph  (c)  (2)  of  this 
seeMon. 

(Z)  The  declination  notice  shall  be  In 
writing  and  shall  contain: 

(I)  Identification  of  specific  objections, 
categorized  under  one  or  more  of  the  dec¬ 
lination  criteria  set  forth  in  §  401.15. 

(II)  Specific  recommendations  on  ac¬ 
tions  required  by  the  contractor  or  tribe 
to  overcome  the  objections. 

(lii)  Description  of  the  nature,  scope, 
and  source  of  the  technical  assistance 
which  has  been  provided  or  offered  by 
the  Bureau  to  assist  the  contractor  and 
the  tribal  governing  body(s)  to  overcome 
declination  objections. 

(Iv)  Copies  of  all  correspondence  be¬ 
tween  the  Bureau,  the  contractor  and/ 
or  tribe,  and  all  responses  thereto,  in¬ 
cluding  any  reports  or  meetings  between 
the  parties  relative  to  the  application. 

(V)  Copy  of  original  proposed  revision 
or  amendment. 

(vl)  The  appeal  of  rights  of  the  con¬ 
tractor  and  the  tribal  governing  body(s) 
under  §  401.82  or  401.83  as  given  In 
§  401.65. 

§  401.65  Appeal  of  Area  Director’s  or 
Commissioner’s  decision  to  decline. 

(a)  The  contractor  and/or  the  tribal 
governing  body(s)  shall  have  60  days  to 
appeal  the  decision  by  the  Area  Director 
or  Commissioner  to  decline  to  amend  the 
contract. 

(b)  An  appeal  from  an  Area  Director’s 
decision  to  decline  to  amend  the  con¬ 
tract  shall  be  made  to  the  Commissioner 
as  provided  hi  §  401.82. 

(c)  An  appeal  from  the  Commis¬ 
sioner’s  decision  to  decline  to  amend  the 
contract  shall  be  made  to  the  Board  of 
Indians  and  Appeals,  Department  of  In¬ 
terior,  Washington,  D.C.,  as  provided 
in  §  401.83. 

§  401.66  Revisions  or  amendments  pro¬ 
posed  by  Bureau. 

(a)  Where  the  Bureau  proposes  a  re¬ 
vision' or  amendment  to  a  specific  con¬ 
tract,  It  shall  notify  the  contractor  and 
the  tribal  governing  body(s)  in  writing 
of  the  following: 

(1)  The  specific  revision  or  amend¬ 
ment  which  is  proposed. 

(2)  The  rationale  for  the  proposal. 

(b)  All  amendments  proposed  by  the 
Bureau  must  be  agreed  to,  in  writing, 
by  the  contractor,  the  tribal  governing 
body(s)  and  the  Bureau.  If  such  agree¬ 
ment  cannot  be  obtained,  the  proposed 
amendment*  shall  not  be  adopts  by  the 
Bureau. 

Subpart  F — Retrocession  and 
Reassumptfon 

§  401.71  Retrocession. 

(a)  Tribal  governing  bodies  not  only 
have  a  right  to  contract  for  Bureau  pro¬ 
grams  or  portions  thereof,  as  they 
choose,  but  also  have  a  ris^t  to  return 
responsibility  for  the  operation  of  a  con¬ 
tracted  program  or  portion  thereof  to 


the  Bureau  for  any  reason  they  deem 
appropriate.  Retrocession  specifically 
recognizes  the  Federal  Government’s 
unique  and  continuing  relationship  with 
and  responsibility  to  Indian  pec^le. 

(b)  When  a  tribal  organization  ex- 
perienees  speotfic  problems  with  the 
eration  of  a  contract  and  is  considering 
the  possibility  of  retrocession,  it  may 
request  the  Bureau  to  assist  it  to  avoid 
retrocession,  m  the  event  of  such  a  re¬ 
quest,  the  Bureau  will: 

(1)  Meet  with  appropriate  officials  of 
the  tribal  organization  and  the  tribe, 
where  the  tribal  governing  body  is  not 
the  contractor,  to  develop  a  plan  to  avoid 
retrocession. 

(2)  Provide,  to  the  extent  possible, 
special  technical  assistance  to  sisslst  the 
tribal  organization  to  satisfactorily  op¬ 
erate  the  program  and  enable  it  to  avoid 
retrocession. 

§  401.72  Full  retrocession  procedures. 

(a)  Whenever  an  Indian  tribe  requests 
retrocession  of  a  contract,  whether  op¬ 
erated  directly  by  the  tribal  governing 
body  or  a  tribal  organization,  or  in  the 
case  of  a  contract  with  a  tribal 
organization  which  is  performing  serv¬ 
ices  benefiting  more  than  one  In¬ 
dian  tribe  and  all  of  the  benefiting  tribes 
request  retrocession,  retrocession  shall 
be  effective  upon  a  date  specified  by  the 
Commissioner  or  Area  Director  as  ap¬ 
propriate  but  no  later  than  120  days 
after  the  date  of  the  request  from  the 
tribe(s),  except  when  the  trlbe(s)  and 
the  Commissioner  mutually  agree  on  a 
later  date.  When  the  contract  is  with  a 
tribal  organization  other  than  the  tribal 
governing  body  and  the  tribal  resolution 
required  under  §401.18(0(2)  does  not 
vest  in  the  tribal  governing  body  the  sole 
right  to  request  retrocession,  the  tribal 
governing  body  shall  consult  with  the 
tribal  organization  and,  if  so  requested, 
offer  it  an  opportunity  to  be  heard  in 
accordance  with  tribal  procedures 
before  requesting  retrocession  of  the 
contract. 

(b)  Within  15  days  after  receipt  by  the 
Commissioner  or  Area  Director  of  a  re¬ 
quest  for  retrocession,  representatives  of 
the  tribe  (s) ,  the  tribal  organization  when 
appropriate,  and  the  Commissioner  or 
Area  Director  as  appropriate  shall  meet 
and  take  the  following  actions: 

(1)  Mutually  agree  on  a  plan  for  or¬ 
derly  transfer  of  responsibilities. 

(2)  Mutually  agree  on  a  plan  for  in¬ 
ventorying  and  accounting  for  materials 
and  supplies  on  hand,  equipment,  facili¬ 
ties  and  real  property. 

(3)  Establish  an  accounting  of  funds, 
current  and  anticipated  obligations,  and 
costs  of  operation  imtil  the  retrocession 
date. 

(4)  Identify  all  records  relating  to  the 
contract  and  to  the  contracted  fimction. 

(c)  On  the  date  of  retrocession,  the 
tribal  contractor  will  deliver  to  the  Bu¬ 
reau  all  property  that  was  acquired  with 
contract  funds  and  all  materls^,  supplies 
and  records  of  whatever  nature  vdilch 
have  been  Identified  as  necessary  for  the 
continuation  of  the  program,  project  or 
function. 


(d)  Within  60  days  after  retrocession, 
the  tribe(s)  and  the  Bureau  will  Joiiitly 
develop  a  report  to  the  Commissioner 
outlining  the  reasons  why  retrocession 
was  requested. 

(e)  Retrocession  of  a  contract  by  an 
Indian  tribe  shall  be  without  prejudice 
to: 

(1)  Any  other  contract  to  which  ft  is 
a  party. 

(2)  Any  other  contracts  it  may  re¬ 
quest. 

(3)  Any  future  request  to  contract  for 
the  programs  or  services  covered  bs'  the 
retroceded  contract.  Insofar  as  the  con¬ 
ditions  which  led  to  retrocession  are  no 
longer  a  factor  and  the  tribal  organiza¬ 
tion  is  the  same  one  that  held  the  retro¬ 
ceded  contract. 

§  401.73  Tribal  assumption  of  retro¬ 
ceded  contracts. 

Wherever  an  Indian  tribe  chooses  to 
retrocede  a  contract  operated  by  a  tribal 
organization  other  than  the  tribal  gov¬ 
erning  body,  the  tribal  governing  body 
pursuant  to  §  401.18  may  request  to  con¬ 
tract  for  the  program.  In  such  a  case,  the 
tribal  governing  body  shall  submit  a 
contract  application  pursuant  to  §  401.14. 

§  401.74  Reassumption. 

(a)  A  ccoitract  made  under  this  Part 
may  be  terminated,  and  control  or  opera¬ 
tion  of  the  program  or  fimction  assumed 
by  the  Commissioner  or  Area  Director  as 
appropriate,  in  whole  or  in  part,  when 
the  Commissioner  or  Area  Director  de¬ 
termines  that  the  tribal  organization’s 
performance  under  tiie  contract  involves : 

(1)  The  violation  of  the  rights,  or  en- 
dangermoit  of  the  health,  safety  or  wel¬ 
fare  of  any  persons,  or 

(2)  Gross  negligence  or  mismanage¬ 
ment  in  the  handling  or  misuse  of  funds 
provided  under  the  contract. 

(b)  If  the  Commissioner  or  Area  Di¬ 
rector  as  appropriate  finds  there  is  an 
immediate  threat  to  safety,  he  may,  upon 
written  notice  to  the  tribal  organization, 
immediately  terminate  the  contract  and 
resume  control  or  operation  of  the  pro¬ 
gram.  In  such  an  event,  the  Commis¬ 
sioner  or  Area  Director  will  schedule  a 
hearing  within  10  days  at  which  time  he 
shall  state  the  corrective  action  needed 
to  be  taken  by  the  tribal  organization  and 
the  time  in  which  the  corrective  action 
must  occur  before  it  can  continue  opera¬ 
tions  under  the  contract.  The  hearing 
shall  be  conducted  as  provided  in 
§  401.81. 

(c)  If  there  is  no  immediate  threat  to 
safety,  the  Commissioner  or  Area  Direc¬ 
tor  as  appropriate  shall  provide  written 
notice  to  tiie  tribal  organization  of  in¬ 
tent  to  terminate  the  contract.  The  notice 
shall  give  the  reasons  for  termination, 
the  corrective  measures  necessary,  and  a 
reasonable  time  period  In  which  correc¬ 
tive  action  must  be  taken.  The  Commis¬ 
sioner  or  Area  Director  shall  also  sched¬ 
ule  a  hearing  in  accordance  with  §  401.81. 

(d)  Upon  failure  by  the  tribal  organi¬ 
zation  to  take  the  necessary  corrective 
measures  In  the  time  given,  the  Com¬ 
missioner  or  Area  Director  as  fqgooprl- 
ate  shall  terminate  the  contract  and  re- 
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assume  control  or  operation  of  vro- 
gram  funcUon  Involved.  The  deelskm 
to  terminate  the  contract  and  reaesume 
control  or  operation  may  be  aiHiealed  as 
provided  in  S  401.82  or  S  401.83,  as 
appropriate. 

(e)  The  Commissioner  may  decline  to 
enter  into  a  new  contract  and  may  retain 
control  of  the  program  or  function  until 
he  is  satisfied  that  the  conditions  which 
caused  the  contract  to  be  terminated 
have  been  corrected. 

§  401.7S  CanedDation  of  contract  for 

cause. 

(a)  Any  contract  with  a  tribal  orga¬ 
nization  entered  Into  under  this  Part 
may  be  cancelled  for  cause  when  the 
tribal  organization  fails  to  perform 
within  the  terms  and  conditions  of  the 
ccmtract. 

(b)  (1)  Before  cancellation  of  the  con- 
tra<^  the  contracting  officer  shall  advise 
the  tribal  organization  In  writing  of  the 
following: 

(1)  The  reasons  why  the  contracting 
officer  Is  considering  cancelling  the 
contract. 

(11)  That  the  tribal  organization  will 
be  givwi  an  c^portunity  to  br^  its  work 
up  to  an  acc^)table  level  of  performance 
within  a  specified  period  of  time. 

(Hi)  That  llie  Bureau  will  furnish 
te<dinlcal  advice  and  assistance  to  help 
ovenxxne  the  deficiencies  in  the  contract 
performance,  when  requested. 

(2)  When  the  contract  Is  with  other 
than  the  governing  body  oi  the  Indian 
tribe,  the  tribe(s)  receiving  services  or 
benefits  under  the  contract  will  be  noti¬ 
fied  when  a  cancellation  for  cause  Is 
contemplated.  The  notice  shall  Include 
t^  reasons  why  a  cancellation  for  cause 
Is  contemplated  and  any  supporting 
documents  used  by  the  contracting  officer 
to  reach  his  conclusions.  The  notice 
shall  also  offer  to  hold  a  meeting  with 
the  tribe  (s)  to  discuss  the  Issues  and  ex¬ 
plore  any  options  available  to  the 
trlbe(s) .  The  (xmtracting  officer  and  the 
tribe  (s)  will  mutually  consider  the  rele¬ 
vant  Issues  before  the  contracting  officer 
proceeds  with  any  cancellation  actlcm. 

(c)  If  the  trlbed  organization  does  not 
overc(Mne  the  deficiencies  in  its  contract 
performance  within  45  days  of  Its  receipt 
of  the  notice  of  deficiencies  and  the  In¬ 
dian  tribe  (s)  affected  do  not  advise  the 
(xmtracting  officer  within  that  time  that 
they  consider  the  services  provided  imder 
the  contract  to  be  satisfactory,  the  con¬ 
tracting  officer  shall  cancel  the  contract 
for  cause.  The  contracting  officer  will 
notify  the  tribal  organization,  in  writing, 
of  the  cancellation.  The  notice  shall  give 
the  reasons  for  the  cancellation  and  the 
right  of  the  tribal  organization  to  appeal 
under  S  401.84. 

(d)  When  a  contract  is  cancelled  for 
cause,  the  Bureau  will  either  perform 
the  work  with  Its  own  forces  or  by  an¬ 
other  contract,  as  appropriate.  When 
the  Bureau  does  not  have  sufficient  forces 
on  hand  to  immediately  perform  the 
work.  It  may,  for  temporary  periods  of 
the  diortest  duration  possible,  contract 


with  a  contract(X’  that  Is  not  a  tribal 
organization  or  who  Is  not  approved  by 
the  governing  b(xly  of  the  trlbeCs) .  How¬ 
ever,  in  STXih  cases,  the  advice  of  the 
taibe(s)  will  be  (Obtained  to  determine 
how  they  desire  the  services  to  be  ren¬ 
dered. 

(e)  Excess  costs  resulting  from  a  can¬ 
celation  that  are  required  to  operate  the 
program  will  be  provided  by  the  Burep.u 
to  the  extent  that  fimds  are  available. 
However,  If  current  funds  are  not  suffi¬ 
cient  to  maintain  the  program  at  its 
planned  level,  the  program  may  be  re¬ 
duced  until  fimds  become  available. 

(f)  The  decision  to  cancel  a  contract 
for  cause  may  be  appealed  in  accordance 
with  S  401.84. 

(g)  Any  tribal  organization  that  has 
a  contract  cancelled  for  cause  must  dem¬ 
onstrate  that  the  causes  which  led  to  the 
cancellation  have  been  cured  before  It 
will  be  considered  for  anotoer  contract. 

In  addition,  there  must  be'a  new  resolu¬ 
tion  and  a  new  request  from  the  Indian 
tribe  (s)  that  will  receive  services  or  ben¬ 
efits  under  the  contract. 

§  401.76  Bureau  operation  of  retro¬ 
ceded,  reassumed  or  Cancelled  for 

cause  contracts. 

(a)  The  Bureau  shall  provide  to  the 
tribe(s)  and  Indians  served  by  a  contract 
which  is  retroceded,  reassumed,  or  can¬ 
celled  for  cause  not  less  than  the  same 
quantity  and  quality  of  service  It  would 
have  provided  if  there  had  been  no  con¬ 
tract. 

(b)  The  Bureau  shall  provide  to  the 
tribe(s)  and  Indians  served  by  a  (xintract 
which  is  retroceded,  reassumed,  or  can¬ 
celled  for  cause  not  less  than  the  same 
qtiantity  and  quality  of  permanent  and 
temporary  personnel  that  meet  the  UB. 
Civil  Service  qualifications  it  would  have 
provided  if  there  had  been  no  contract. 
The  procedures  in  §  401.77  will  be  fol¬ 
lowed  to  obtain  personnel  to  operate 
programs  or  parts  of  programs  previously 
under  contract  with  a  tribal  organiza¬ 
tion  but  returned  for  operation  by  the 
Bureau  because  the  contract  was  either 
retroceded,  reassumed  or  cancelled  for 
cause. 

(c)  This  section  shall  apply  to  all  con¬ 
tracts  for  the  operation  of  Bureau  pro¬ 
grams  or  parts  of  programs  in  effect  at 
the  time  of  the  effective  date  of  these 
regulations  entered  into  under  the  au¬ 
thority  of  the  Buy  Indian  Act  (25  U.S.C. 
47) ,  and  any  contracts  under  this  Part. 

(d)  Actions  under  this  section  shall 
not  cause  a  reduction  in  the  quality  and 
quantity  of  services  to  tribe  (s)  or  Indi¬ 
ans  not  served  by  contracts  which  are 
retroceded,  reassumed  or  cancelled  for 
cause. 

§  401.77  Authorized  position  and  end- 
of-year  en^iloynient  ceiling  reserve 
for  Bureau  operation  of  retroceded, 
reassumed  or  cancelled  contracts. 

(a)  When  authorized  permanent  and 
other  positions  and  permanent  and 
other  end-eff-year  employment  celling 
are  not  requir^  for  the  operation  of  all 
or  parts  of  a  Btireau  program  because 
the  program  or  parts  of  a  program  are 


under  contract  with  a  tribal  organiza¬ 
tion  under  this  Part,  the  Buy  Indian  Act 
or  any  otha*  authority,  the  positions 
and  ceiline^  shall  be  reservecL  The  posi¬ 
tions  and  celling  reserved  shall  be  avail¬ 
able  only  for  the  same  program  or  parts 
of  a  program  at  the  same  l(x:ations  if  the 
Bureau  must  operate  the  program  or 
parts  of  a  program  because  a  tribe  has 
retr(x:eded  the  contract  or  because  the 
Bureau  has  reassumed  or  canceUe4  the 
contract  for  cause. 

(b)  Upon  the  effective  date  of  these 
regulations,  the  Bureau  shall  establish 
a  position  and  ceiling  reserve  for  all  con¬ 
tracts  for  the  operation  of  all  or  parts  of 
Bureau  programs  in  effect  as  (ff  the  date 
ot  enactment  of  the  Act.  January  4, 1975, 
or  entered  into  thereafter. 

Subpart  G — Hearings  and  Appeals 
§  401.81  Hearings. 

Hearings  reciulred  by  §  401.74  shall  be 
conducted  as  follows: 

(a)  The  tribal  organization  and  the 
Indian  tribe(s)  shall  be  notified,  in  writ¬ 
ing.  of  the  hearing.  The  notice  shall  give 
the  date,  time,  place,  and  purpose  of  the 
hearing. 

(b)  A  written  record  of  the  hearing 
shall  be  made.  The  record  shall  include 
written  statements  submitted  at  the 
hearing  or  within  five  days  following  the 
hearing. 

(c)  The  hearing  will  be  conducted  on 
as  Informal  a  basis  as  ix>ssible. 

§  401.82  Appeals  from  decision  or  ac¬ 
tion  by  Area  Director. 

A  tribal  organization  or  trlbed  govern¬ 
ing  body  may  appeal  any  decision  made 
or  action  taken  by  an  Area  Director 
under  this  Part.  Such  appeal  shall  be 
made  to  the  Commissioner  as  provided 
in  Part  2  of  this  chapter. 

§  401.83  Appeals  from  decision  or  ac¬ 
tion  by  Commissioner. 

(a)  A  tribal  organization  or  tribal 
governing  body  may  appeal  the  Commis¬ 
sioner’s  decision  to  decline  to  contract 
or  to  decline  to  amend  a  contract  under 
§  401.25  or  401.64  to  the  Board  of  Indian 
Appeals,  Department  of  the  Interior,  as 
provided  in  Subpart  D  of  43  CPR  Part  4. 

(b)  A  tribal  organization  or  tribal  gov- 
.emlng  body  may  appeal  any  other  deci¬ 
sion  made,  action  taken,  or  action  not 
taken  within  the  time  limits  required  by 
this  Part,  by  the  Commissioner  if  au¬ 
thorized  and  as  provided  in  Part  2  of 
this  chapter.  A  decision  by  the  Commis¬ 
sioner  concerning  fimding  levels  for  a 
program  or  part  of  a  program  to  be  con¬ 
tracted  is  considered  to  be  an  exercise 
of  the  Commissioner’s  discretionary  au¬ 
thority  and)  therefore,  is  final  for  the 
Secretary. 

§  401.84  Appeals  from  Bureau  decision 
to  cancel  contract  for  cause. 

A  tribal  organization  may  appeal  the 
Bureau’s  decision  to  cancel  for  cause  any 
.  contract  made  under  this  Part.  Such  ap¬ 
peal  shall  be  made  to  the  Director  of  the 
Office  of  Hearings  and  Appeals  as  pro¬ 
vided  in  Subpart  G  of  43  CPR  Part  4. 
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Authority:  Sec.  104,  Pub.  L.  93-638,  88 
Stat.  2203,  unless  otherwise  noted. 

Subpart  A— General  Provisions 
§  402.1  Purpose  and  scope. 

The  purpose  of  the  regulations  in  this 
Part  Is  to  provide  the  application  and  ap¬ 
proval  procedures  for  the  award  by  the 
Bureau  of  grants  under  section  104(a) 
of  Title  I  of  the  Indian  Self-Determina¬ 
tion  and  Education  Assistance  Act  (Pub¬ 
lic  Law  93-638,  88  Stat.  2203).  Title  I  Is 
known  as  the  Indian  Self-Determination 
Act. 

§  402.2  Definitions. 

As  used  in  this  Part: 

(a)  "Act”  means  the  Indian  Self- 
Determination  and  Education  Assistance 
Act  (Public  Law  93-638, 88  Stat.  2203) . 

(b)  "ApplicMit”  means  a  tribal  gov¬ 
erning  body  applying  for  a  grant  under 
this  Part. 

(c)  “Area  Director”  means  the  official 
in  charge  of  a  Bureau  of  Indian  Affairs 
Area  Office. 


(d)  "Bureau”  means  the  Bureau  of 
Indian  Affairs. 

(e)  “Commissioner”  means  the  Com¬ 
missioner  of  Indian  Affairs. , 

(f)  “Days”  means  calendar  days. 

(g)  “Economic  enterprise”  means  any 
commercial,  industrial,  agricultural  or 
business  activity  that  is  at  least  51  per 
cent  Indian  owned,  established  or  orga¬ 
nized  for  the  purpose  of  profit. 

(h)  “Grant”  means  a  written  agree¬ 
ment  between  the  Bureau  and  a  tribal 
governing  body  where  the  Bureau  pro¬ 
vides  funds  to  carry  out  specified  pro¬ 
grams,  services  or  activities  and  where 
the  administrative  and  programmatic 
provisions  are  specified. 

(i)  “Grantee”  means  the  tribal  govern¬ 
ing  body  which  is  responsible  for  admin¬ 
istration  of  the  grant. 

(j)  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(k)  “Indian  tribe”  means  any  Indian 
Tribe,  Band,  Nation,  Rancheria,  Pueblo, 
Colony  or  Community,  including  any 
Alaska  Native  village  or  regional  or  vil¬ 
lage  corporation  as  defined  in  or  estab¬ 
lished  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat.  688) 
which  is  recognized  as  eligible  by  the  Sec¬ 
retary  for  the  special  programs  and  serv¬ 
ices  provided  by  the  Secretary  to  Indians 
because  of  their  status  as  Indians. 

(l)  “Resolution”  means  the  formal 
manner  in  which  the  tribal  government 
expresses  its  legislative  will  pursuant  to 
its  organic  documents.  In  the  absence  of 
formal  organization  written  expression 
adopted  pursuant  to  current  practices 
will  be  aceptable. 

(m)  “Swretary”  means  the  Secretary 
of  the  Interior. 

(n)  “Superintendent”  means  the  offi¬ 
cial  in  charge  of  a  Bureau  of  Indian  Af¬ 
fairs  Agency  Office. 

(o)  “Subcontracts”  means  contracts 
undertaking  some  of  the  obligations  of 
primary  graats. 

(p)  “Subgrants”  means  secondary 
grants  undertaking  some  of  the  obliga¬ 
tions  of  prlm€»y  grants. 

(q)  “Trust  resources”  means  land, 
water,  minerals,  funds  or  property,  asset, 
or  claim,  and  any  right  or  interest  in  any 
of  the  foregoing,  which  is  held  by  the 
United  States  in  trust  for  any  Indian 
tribe  or  Indian  Individual  subject  to  a 
restriction  on  alienation  impost  by  the 
United  States. 

(r)  “Trust  responsibility”  means  any 
right  or  power  vested  by  law  in  the 
United  States,  or  any  official  or  employee 
thereof,  to  approve  or  otherwise  regulate 
the  alienation,  disposition,  encumbrance, 
management,  development,  or  use  of  trust 
resources. 

§  402.3  Effect  on  existing  Indian  rights. 

The  regulations  in  this  Part  are  not 
meant  to  and  do  not : 

(a)  Affect,  modify,  diminish,  or  other¬ 
wise  impair  the  sovereign  immunity  from 
suit  enjoyed  by  an  Indian  trlbtf;  or, 

(b)  Authorize,  require  or  permit  the 
terminaticm  of  any  existing  trust  respon¬ 
sibility  of  the  United  States  with  respect 
to  the  Indian  people. 


§  402.4  Revision  or  amendment  of  reg¬ 
ulations. 

Before  making  any  substantive  revi¬ 
sions  or  amendments  to  the  regulations 
in  this  part,  the  Secretary  shall  take  the 
following  actions: 

(a)  Consult  with  Indian  tribes  and 
national  and  regional  Indian  organiza¬ 
tions  to  the  extent  practicable  about  the 
need  for  revision  or  amendment  and 
consider  their  views  in  preparing  the 
proposed  revision  or  amendment. 

(b)  Present  the  proposed  revision  or 
amendment  to  the  Committees  on  In¬ 
terior  and  Insular  Affairs  of  the  United 
States  Senate  and  House  of  Represent¬ 
atives. 

(c)  Publish  any  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking  to  provide  adequate 
notice  to,  and  receive  comments  from 
all  interested  parties. 

(d)  After  consideration  of  all  com¬ 
ments  received,  publish  the  regulations 
in  the  Federal  Register  in  final  form 
not  less  than  30  days  before  the  date 
they  are  made  effective. 

§  402.5  Statement  of  policy. 

(a)  The  Indian  Self-Determination 
and  Education  Assistance  Act  (Pub.  L. 
93-638)  is  intended  to  facilitate  in¬ 
creased  self-determination  for  American 
Indians  by  providing  a  means  through 
which  they  may  plan,  conduct  and  ad¬ 
minister  programs  and  services  to  In¬ 
dian  people.  These  programs  and  serv¬ 
ices  are  essentially  those  authorized  by 
the  Act  of  April  16,  1934  (Johnson- 
O’Malley  Act) ;  the  Act  of  November  2, 
1921  (Snyder  Act)  and  other  subsequent 
Acts. 

(b)  A  most  important  aid  available  to 
assist  Indians  in  aehieving  this  objective 
of  Increased  self -determination  is  the 
grant  authority  provided  in  section  104 
of  the  Act.  This  grant  authority  will  as¬ 
sist  Indian  tribes  in  improving  ^eir  gov¬ 
erning  capabilities,  kicrease  their  ability 
to  effectively  administer  programs  under 
contract,  and  enable  them  to  provide  di¬ 
rection  to  the  Federal  programs  intended 
to  serve  Indian  people. 

(c)  Under  this  grant  authority  the 
Bureau  of  Indian  Affairs  will  administer 
a  program  of  Indian  self-determination 
grants  which  shall  be  subject  to  Parts 
402  and  406  of  this  chapter.  In  the  ad¬ 
ministration  of  this  grant  program,  it 
shall  be  the  Bureau’s  policy  that  ap¬ 
proval  of  applications  for  these  grants 
shall  include  a  determination  that  there 
is  a  direct  and  reasonable  relationship 
between  the  applicant’s  proposal  and  the 
provisions  of  section  104a  of  the  Act  and 
of  §  402.12. 

(d)  In  accordance  with  this  policy,  ft 
shall  be  the  responsibility  of  the  appli¬ 
cant  to  establish  that  such  a  grant  will 
improve  the  tribe’s  governing  capabili¬ 
ties,  enhance  the  tribe’s  ability  to  ad¬ 
minister  Federal  programs  under  con¬ 
tract,  or  enable  the  tribe  to  provide  di¬ 
rection  to  Bureau  programs  and  to  other 
Federal  programs  serving  it. 

(e)  Emphasis  on  planning  and  train¬ 
ing  in  relation  to  the  purposes  of  a  gruit 


FEDERAL  REGISTER,  VOL.  40,  NO.  1 72— THURSDAY,  SEPTEMBER  4,  1975 


40996 


PROPOSED  RULES 


giv^  In  paragraph  (d)  of  this  section 
is  considered  in  keeping  with  the  Intent 
of  section  104(s)  of  the  Act  Applica¬ 
tions  which  Include  these  elements  are 
encouraged. 

Subpart  B — ^Application  Process 
§402.11  EligibOitj  requirements. 

The  governing  body  of  any  Indian  tribe 
or  tribes  may  apply  for  a  grant  tmder 
this  Part. 

§  402.12  Purposes  of  grants. 

Grants  are  for  the  piuixjse  of:  (a) 
Strengthening  and  improving  adminis¬ 
tration  of  tribal  government  This  in¬ 
cludes  but  is  not  limited  to  the  following: 

(1)  Developing  the  capability  of  the 
executive,  legislative,  and  judicial 
branches  of  tribal  government  in  such 
areas  as  administration  of  planning,  fi¬ 
nancial  management,  or  merit  personnel 
systems. 

(2)  Improvement  of  trlbally  funded 
programs  or  activities. 

(3)  Development  construction,  im¬ 
provement,  maintenance,  preservation,  or 
operation  of  tribal  facilities  or  resoiu'ces. 

(4)  Training  of  tribal  officials  and  em¬ 
ployees  In  areas  relating  to  the  planning, 
conduct  and  administration  of  tribal 
programs. 

(5)  Design  and  implementation  of  new 
tribal  government  operations.  < 

(6)  Development  of  policy-making, 
legislative  and  Judicial  skills. 

(b)  Planning,  training,  evaluaticm  or 
other  activities  designed  to  improve  the 
capacity  of  an  Indian  tribe  to  enter  into 
a  contr^t  or  contracts  pursuant  to  sec¬ 
tion  102  of  the  Act  and  the  additional 
costs  associated  with  the  initial  years  of 
operation  under  such  a  contract  or  con¬ 
tracts.  Use  of  grants  by  Indian  tribes,  as 
indicated  in  this  paragraph,  may  include 
the  following. 

(1)  Evaluation  of  programs  and  serv¬ 
ices  ciurently  being  provided  directly  by 
the  Bureau  in  order  to  determine: 

(1)  Whether  it  is  appropriate  for  the 
Indian  tribe  to  enter  into  a  contract  pur¬ 
suant  to  section  102  of  the  Act  for  a  pro¬ 
gram  or  a  portion  of  a  program. 

(li)  Whether  the  Indian  tribe  can  im¬ 
prove  the  quality  or  quantity  of  the  serv¬ 
ice  now  av^lable. 

(iii)  Whether  certain  components 
should  be  redesigned  but  the  program 
should  continue  to  be  operated  by  the 
Bureau. 

(iv)  Whether  the  program  as  cmrently 
administered  by  the  Bureau  is  adequate 
to  meet  tribal  needs  and,  therefore,  the 
Indian  tribal  organization  does  not  wish 
to  contract  or  modify  the  program. 

(2)  Planning  or  redesigning  a  Bureau 
program  before  the  Indian  tribe  con¬ 
tracts  for  it,  and  development  of  an  oper¬ 
ational  plan  for  carrying  out  the  antici¬ 
pated  contract  in  order  to  facilitate  the 
transition  of  the  program  from  Bureau 
to  tribal  operation. 

(3)  Training  of  tribal  officials  and  em¬ 
ployees  in  areas  related  to  the  conduct 
and  administraticm  of  programs  of  the 
Bureau  which  ^e  Indian  tribe  may  wish 
to  operate  imder  contract. 


(4)  Costs  associated  with  contracting 
to  enable  tribal  contracting.  Examples 
oi  such  costs  include  curriculum  devdop- 
ment  in  support  of  tribal  contracting  of 
schocris,  in-service  training  programs  to 
develop  the  skills  of  employees  of  the 
Indian  tribe  on  a  continuing  basis,  special 
on-the-job  training  activities  in  support 
of  tribal  members  being  prepared  to 
assume  program  responsibilities. 

(c)  Acquisition  of  land  in  connection 
with  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion.  Procedures  for  acquisition  of  land 
are  prescribed  in  I  406.11  of  this  chapter. 

(d)  Planning,  designing,  monitoring, 
and  evaluating  Federal  programs  serving 
the  Indian  tribe.  This  may  include  assist¬ 
ing  the  tribal  government  to  Influence 
Federal  programs  presently  offered  or 
those  that  could  be  offered  to  the  tribe 
to  assvne  that  they  are  responsive  to  the 
needs  of  Indian  tribes.  A  tribal  govern¬ 
ment  may  monitor  and  evaluate  the  op¬ 
erations  of  such  programs  which  now 
serve  tribal  members  and  replan  and  re¬ 
design  those  programs  to  better  respond 
to  their  needs.  Bureau  programs  which 
are  planned,  replanned,  designed  or  re¬ 
designed  in  accordance  with  this  para¬ 
graph  shall  be  Implemented  by  the  Bu¬ 
reau  as  prescribed  in  §  402.27. 

(e)  Funds  made  available  for  grants 
for  the  purposes  described  above  may 
be  applied  as  matching  shares  for  other 
Federal  or  non-Federal  grant  programs 
as  prescribed  in  S  402.33. 

§  402.13  Obtaining  application  forms. 

Standard  application  forms,  instruc¬ 
tions  and  related  application  materials 
may  be  obtained  from  Superintendents, 
Area  Directors,  and  the  Commissioner. 

§  402.14  Content  of  application. 

Application  for  a  grant  under  this  Part 
shall  include: 

(a)  Name  and  address  of  Indian  tribal 
governing  body(s)  applying  for  a  grant. 

(b)  Descriptive  name  of  project. 

(c)  Federal  funding  needed. 

(d)  Population  directly  benefiting 
from  the  project. 

(e)  Length  of  project. 

(f)  Beginning  date. 

(g)  Project  budget  categories  or  items, 

(h)  Program  narrative  statement. 

(i)  Certification  or  evidence  of  request 
by  Indian  tribe. 

(j)  Name  and  address' of  Bureau  office 
to  which  application  is  submitted. 

(k)  Date  application  is  submitted  to 
Biueau. 

(l)  Additional  information  pertaining 
to  grant  applications  for  funds  to  be 
used  as  matchlr^  shares  will  be  requested 
as  prescribed  in  §  402.33. 

§  402.13  Assistance  in  developing  and 
completing  grant  applications. 

(a)  Technical  assistance  and  support 
necessary  to  develop  and  complete  grant 
applications  under  this  Part  shall  be  pro¬ 
vided  by  the  Superintendents,  Area  Di¬ 
rectors  and  their  designated  representa¬ 
tives  upon  request  of  the  applicant. 

(b)  Applicants  may  apply  for  initial 
planning  grants  to  cover  the  costs  of  de¬ 
veloping  and  completing  larger  grant  ap¬ 
plications  as  follows : 


(1)  An  appUcaticm  for  an  initial  plan¬ 
ning  grant  may  be  accomplished  by  sub¬ 
mission  of  a  tribal  request  as  prescribed 
in  $  402.16,  together  with  an  accompany¬ 
ing  letter  from  the  tribal  governing 
body  requesting  an  initial  planning  grant 
in  a  specific  amoimt.  This  letter  shall  in¬ 
clude  a  brief  description  of  the  proposed 
initial  planning  project,  its  purpose  or 
objective  as  related  to  development  or 
completion  of  a  larger  grant  application, 
and  the  initial  planning  project  budget 
categories  or  items. 

(2)  This  initial  planning  grant  shall 
be  no  more  than  10%  of  the  total  grant 
which  may  be  available  to  the  tribal  gov¬ 
erning  bo^,  up  to  a  maximiim  of  $20,000. 

(3)  An  application  for  an  initial  plan¬ 
ning  grant  shall  be  submitted  directly  to 
the  appropriate  officer  having  grant  ap¬ 
plication  ai^roval  authority  as  pre¬ 
scribed  in  §  402.17  (a)  or  (b)  and  shall 
be  acted  upon  by  that  officer  with  a  mini¬ 
mum  of  delay. 

§  402.16  Tribal  request. 

The  Bm*eau  shall  not  make  a  grant 
under  this  Part  unless  specifically  and 
officially  requested  to  do  so  by  an  Indian 
tribe.  This  request  may  be  In  the  form 
of  a  tribal  resolution,  an  endorsement  in¬ 
cluded  in  the  grant  application  or  such 
other  forms  as  the  tribal  consltutlon  or 
current  practice  requires. 

§  402.17  Grant  approval  limitations. 

(a)  Area  Office  approval  Authority 
for  approval  of  a  grant  application  under 
this  Part  shall  be  with  the  Area  Director 
when  the  intent,  ptrrpose  and  scope  of 
the  grant  proposal  pertains  solely  to  an 
Indian  tribe  or  tribes  located  within  that 
Area  Director’s  administrative  jiuisdlc- 
tion. 

(b)  Central  Office  approval.  Authority 
for  approval  of  a  grant  application  imder 
this  Part  shall  be  with  the  Commissioner 
when  the  intent,  purpose  and  scope  of 
the  grant  proposal  pertains  to  Indian 
tribes  representing  different  Area  Office 
administrative  jurisdictions  but  located 
within  the  Commissioner’s  overall  ad¬ 
ministrative  jurisdiction. 

(c)  Grant  approvals  imder  this  sec¬ 
tion  shall  be  subject  to  availability  of 
funds.  These  funds  will  include  those 
which  are: 

(1)  Directly  appropriated  for  imple¬ 
mentation  of  this  Act. 

(2)  Appropriated  under  other  Acts  for 
Bureau  programs  which  are  related  to 
the  purposes  prescribed  in  §  402.12.  How¬ 
ever,  this  does  not  include  funds  appro¬ 
priated  for  Indian  Business  Development 
Fund  grants  which  are  administered 
under  Part  80  of  this  chapter. 

§  402.18  Submitting  application  to 
Agency  Office. 

An  application  for  a  grant  under  this 
Part  shall  be  initially  submitted  to  the 
appropriate  Superintendent  for  review 
and  recommendation  as  prescribed  in 
§  402.19.  ’This  does  not  include  applica¬ 
tions  for  initial  planning  grants  to  de¬ 
velop  and  complete  larger  grant  appli¬ 
cations.  Such  initial  planning  grant 
applications  are  submitted  and  acted 
UTX)n  as  prescribed  in  §  402.15(b) . 
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§  402.19  Agency  Office  review  and  rec¬ 
ommendation. 

(a)  Recommendation  for  approval  or 
disapproval  of  a  grant  under  this  Part 
shall  be  made  by  the  Superintendent 
when  the  intent,  pimwse  and  scope  of 
the  grant  proposal  pertains  to  or  involves 
an  Indian  tribe  or  tribes  located  within 
that  Superintendent’s  administrative 
jurisdiction. 

(b)  Upon  receipt  of  an  application  for 
a  grant  trader  this  Part,  the  Superintend¬ 
ent  shall: 

(1)  Acknowledge  in  writing  receipt  of 
the  ar^lication  within  10  days  of  its 
arrival  at  the  Agency  Office. 

(2)  Review  the  application  for  com¬ 
pleteness  of  information  and  promptly 
request  any  additional  information  which 
may  be  required  to  make  a  recommen¬ 
dation. 

(3)  Assess  the  completed  application 
for  appropriateness  of  purpose  as  pre¬ 
scribed  in  §  402.12,  and  for  overall 
feasibility. 

(4)  Inform  the  applicant,  in  writing 
and  before  any  final  recommendation,  of 
any  special  problems  or  impediments 
which  may  result  in  a  recommendation 
for  disapproval;  offer  any  available  tech¬ 
nical  assistance  required  to  overcome 
such  problems  or  impediments;  and 
solicit  the^  applicant’s  written  response. 

(5)  Recommend  approval  or  disap¬ 
proval  following  full  assessment  of  the 
completed  application  and  forward  the 
application  and  recommendation  to  the 
Area  Director  for  further  action. 

(6)  Promptly  notify  the  applicant  in 
writing  as  to  the  final  recommendation. 
If  the  recommendation  is  for  disapproval, 
the  Superintendent  will  include  in  the 
written  notice  to  the  applicant  the  spe¬ 
cific  reasons  therefore. 

(7)  In  instances  where  a  joint  appli¬ 
cation  is  made  by  tribes  representing 
more  than  one  Agency  Office  adminis¬ 
trative  jurisdiction,  copies  of  the  applica¬ 
tion  shall  be  provided  by  the  applicants 
to  each  involved  Superintendent  for  re¬ 
view  and  recommendation  as  prescribed 
in  this  section. 

§  402.20  Deadline  for  Agency  Office  ac¬ 
tion. 

Within  30  days  of  receipt  of  an  appli¬ 
cation  for  a  grant  under  this  Part,  the 
Superintendent  shall  take  action  as  pre¬ 
scribed  in  §  402.19.  Extension  of  this 
deadline  will  require  consultation  with 
and  written  consent  of  the  applicant. 

§  402.21  Area  Office  review  and  action. 

(a)  Upon  receipt  of  an  application  for 
a  grant  .requiring  Area  Office  approval, 
the  Area  Director  shall: 

(1)  Review  the  application  following 
the  applicable  review  procedure  pre¬ 
scribed  in  §  402.19. 

(2)  Review  the  Superintendent’s  rec¬ 
ommendation  as  pertains  to  the  appli¬ 
cation. 

(3)  Approve  or  disapprove  the  appli¬ 
cation. 

(b)  In  instances  where  a  joint  appli¬ 
cation  is  made  by  tribes  representing 
more  than  one  Area  Office  administra¬ 
tive  jurisdiction,  the  Area  Director  shall 


add  his  recommendation  ior  ai^roval  or 
dl^pproval  to  that  of  the  Superintend¬ 
ent  and  forward  the  application  and 
recommendations  to  the  Ccanmissioner 
for  further  action. 

(c)  Upon  taking  action  as  prescribed 
in  paragraph  (a)  or  (b)  of  this  section, 
the  Area  Director  shall  promptly  notify 
the  applicant  in  writing  as  to  the  action 
taken.  If  the  action  taken  is  disapproval 
or  recommendation  for  disapproval  of 
the  application,  the  Area  Director  will 
include  in  the  written  notice  the  specific 
reasons  therefor. 

§  402.22  Deadline  for  Area  Office  ac¬ 
tion. 

Within  30  days  of  receipt  of  an  appli¬ 
cation  for  a  grant  under  this  Part,  the 
Area  Director  shall  take  action  as  pre¬ 
scribed  in  §  402.21.  Extension  of  this 
deadline  will  require  ccmsultation  with 
and  written  consent  of  the  applicant. 

§  402.23  Central  Office  review  and  de¬ 
cision. 

Upon  receipt  of  an  application  for  a 
grant  requiring  Central  Office  approval, 
the  Commissioner  shall: 

(a)  Review  the  application  following 
the  applicable  review  procedures  pre¬ 
scribed  in  §  402.19. 

(b)  Review  Agency  and  Area  Office 
recommendations  as  pertain  to  the  ap- 
pUcation. 

(c)  Approve  or  disapprove  the  appli¬ 
cation. 

(d)  Promptly  notify  the  applicant  in 
writing  as  to  the  approval  or  disapproval 
of  the  ap'plication.  If  the  application  is 
disapproved,  the  Commissioner  will  in¬ 
clude  in  the  written  notice  the  specific 
reasons  therefor. 

§  402.24  Deadline  for  Central  OHice  ac¬ 
tion. 

Within  30  days  of  receipt  of  an  appli¬ 
cation  for  a  grant  under  this  Part  the 
Commissioner  shall  take  action  as  pre¬ 
scribed  ki  1 402.23.  Extension  of  this 
deadline  will  require  consultation  with 
and  written  consent  of  the  aiHilicant. 

§  402.25  Grant  execution  and  adminis¬ 
tration. 

(a)  Grants  approved  pursuant  to 
§  402.17(a)  shall  be  executed  and  admin¬ 
istered  at  the  Area  Office  level. 

(b)  Grants  approved  pursuant  to 
§  402.17(b)  shall  be  executed  and  admin¬ 
istered  at  the  (Central  Office  level  pro¬ 
vided  that  the  Commissioner  may  desig¬ 
nate  an  Area  Office  to  execute  or  admin¬ 
ister  such  a  grant. 

§  402.26  Subgrants  and  subcontracts. 

The  grantee  may  make  subgrants  or 
subcontracts  under  this  part  provided 
that’  such  subgrants  or  subcontracts  are 
for  the  purpose  for  which  the  grant  was 
made  and  that  the  grantee  retains  ad¬ 
ministrative  and  financial  responsibility 
over  the  activity  and  the  funds. 

§  402.27  Acceptance  of  tribal  plans  for 
the  operation  of  Bureau  programs. 

Any  Bureau  program,  excluding  cray 
Ij-ust  resources  program,  which  is 


planned,  replanned,  designed  or  re¬ 
designed  by  a  tribe  vrader  a  grant  pro¬ 
vided  under  this  Part  shall  be  imple¬ 
mented  by  the  Bureau  if  requested  by  tiie 
tribe  through,  resolution.  However,  be¬ 
fore  implementation  the  program  shall 
meet  the  following  requirements : 

(a)  Funding,  stafi&ng  and  other  re¬ 
sources  are  available  to  implement  the 
plan. 

(b)  The  implementation  of  the  plan 
would  not  cause  a  reduction  in  the  qual¬ 
ity  or  quantity  of  services  to  Indians. 

(c)  The  plan  meets  the  administrative 
planning  requirements  of  the  Bureau. 
However,  the  plan  need  not  meet  the 
planning  requir«nents  for  the  particular 
program. 

(d)  The  plan  provides  a  basis  for  the 
delivery  of  satisfactory  services  to  Indian 
people,  unless  it  can  be  dwnonstrated  by 
the  Bureau  by  substantial  evidence  that 
the  plan  will  yield  results  which  will  be 
deleterious  to  the  welfare  of  the  Indian 
people  to  be  served. 

(e)  The  Commissioner  may  waive  any 
regulatory  requirements  given  elsewhere 
in  this  chapter  or  any  other  requirements 
not  inconsistent  with  law.  Inconsisten¬ 
cies  between  tribal  plans  and  Bureau 
manual,  guidelines,  or  other  non-regula- 
tory  procedures  are  not  constraints  on 
the  tribal  plans. 

Subpart  C — General  Grant  Requirements 
§  402..31  Applicability. 

Hie  general  requirements  for  grant  ad¬ 
ministration  in  this  Subpart  are  appli¬ 
cable  to  all  Bureau  grants  provided  to 
tribal  governing  bodies  under  this  Part, 
except  to  the  extent  inconsistent  with  an 
applicable  Federal  statute  or  regulation. 

§  402.32  Reports  and  availability  of  in¬ 
formation  to  Indians. 

Any  tribal  governing  body  receiving 
a  grant  under  this  Part  shall  make  in¬ 
formation  and  reports  concerning  that 
grant  available  to  the  Indian  people 
which  it  serves  or  represents.  Access  to 
these  data  shall  be  requested  in  writing 
and  shall  be  made  available  by  the  tribe 
within  10  days  of  receipt  of  that  request, 
subject  to  any  exceptions  provided  for  in 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  as  amended  by  the  Act  of  No¬ 
vember  21,  1974  (P.L.  93-502;  88  Stat. 
1561). 

§  402.33  Matching  share. 

(a)  Specific  Federal  laws  notwith¬ 
standing,  grant  fimds  provided  to  tribal 
governing  bodies  under  this  Part  may  be 
used  as  matching  shares  for  any  other 
Federal  or  non-Federal  grant  programs 
which  contribute  to  the  purposes  speci¬ 
fied  in  §  402.12. 

(b)  Superintendents,  Area  Directors, 
and  their  designated  representatives  will, 
upon  tribal  request,  assist  tribes  in  ob¬ 
taining  information  concerning  other 
Federal  grantor  agencies  with  matching 
fund  programs  and  will,  upon*  tribal  re¬ 
quest,  provide  technical  assistance  to 
tribes  in  developing  applications  for  sub¬ 
mission  to  those  Federal  grantor 
agencies. 
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§  402.34  Performing  personal  services. 

Any  grant  provided  under  this  Part 
may  include  provisions  for  the  perform¬ 
ance  of  personal  services  which  would 
otherwise  be  performed  by  Federal 
employees. 

§  402.35  Fair  and  uniform  services. 

Any  grant  provided  imder  this  Part 
shall  include  provisions  to  assure  the  fair 
and  uniform  provision  by  the  grantee  of 
services  and  assistance  to  all  Indians  in¬ 
cluded  within  or  affected  by  the  intent, 
purpose  and  scope  of  that  grant. 

§  402.36  Penalties. 

If  any  officer,  director,  agent,  or  em¬ 
ployee  of,  or  connected  with,  any  recipi¬ 
ent  of  a  grant,  subgrant,  contract  or  sub¬ 
contract  tmder  this  Part,  embezzles,  will¬ 
fully  misapplies,  steals,  or  obtains  by 
fraud  any  of  the  money,  funds,  assets,  or 
pr(H>erty  which  are  the  subject  of  such  a 
grant,  subgrant,  contract,  or  subccmtract, 
he  shall  be  subject  to  tiie  following 
penalties: 

(a)  If  the  amount  involved  does  not 
exceed  $100,  he  shall  be  fined  not  more 
than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both. 

(b)  If  the  amount  Involved  exceeds 
$100,  he  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
two  years,  or  both. 

Subpart  D— Grant  Revision,  Canceliation, 
or  Assumption 

§  402.41  Revisions  or  amendments  cf 
grants. 

(a)  Requests  for  budget  revisions  or 
amendments  to  grants  awarded  under 
this  Part  shall  be  made  as  provided  in 
S  406.14  of  this  chapter. 


(a)  The  grantee  and  the  Indian 
tribe(s)  affected  shall  be  notified,  in 
writing,  at  least  10  days  before  the  hear¬ 
ing.  The  notice  should  give  the  date,  Ume, 
place,  and  purpose  of  the  hearing. 

(b)  A  written  record  of  the  hearing 
shall  be  made.  The  record  shall  include 
written  statements  submitted  at  the 
hearing  or  within  5  days  following  the 
hearing. 

(c)  The  hearing  will  be  conducted  on 
as  informal  a  basis  as  possible. 

§  402.52  Appeals  from  decision  or  ac¬ 
tion  by  Superintendent. 

(a)  A  grantee  may  appeal  any  decision 
made  or  action  taken  by  a  Superinten¬ 
dent  under  this  Part.  Such  appeal  shall 
be  made  to  the  Area  Director  as  provided 
in  Part  2  of  this  chapter. 

(b)  The  appellant  shall  provide  its 
own  attorney  or  other  advocates  to  rep¬ 
resent  it  during  the  appeal  process. 

§  402.53  Appeals  from  decision  or  ac¬ 
tion  by  Area  Director. 

(a)  A  grantee  may  appeal  any  decision 
made  or  action  taken  by  an  Area  Director 
imder  this  Part.  Such  appeal  shall  be 
made  to  the  Commissioner  as  provided 
in  Part  2  of  this  chapter. 

(b)  The  appellant  shall  provide  its  own 
attorney  or  other  advocate  to  represent 
it  during  the  appeal  process. 

§  402.54  Appeals  from  decision  or  ac¬ 
tion  by  Commissioner. 

(a)  A  grantee  may  appeal  any  decision 
made  or  action  taken  by  the  Commis¬ 
sioner  under  this  Part  only  as  provided 
in  Part  2  of  this  chapter. 

(b)  The  appellant  shall  provide  its 
own  attorney  or  other  advocates  to  rep¬ 
resent  it  during  the  appeal  process. 
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(b)  Requests  for  revisions  or  amend¬ 
ments  to  grants  provided  under  this  Part, 
other  than  budget  revisions  referred  to 
In  paragraph  (a)  of  this  section,  shall  be 
made  to  the  Bureau  officer  responsible 
for  approving  the  grant  in  its  original 
form.  Upon  receipt  of  a  request  for  revi¬ 
sions  or  amendments  to  grants,  the  re¬ 
sponsible  Bureau  officer  shall  follow  pre¬ 
cisely  the  same  review  procedures  and 
time  specific  In  S  402.19. 

§  402.42  Assumption. 

(a)  When  the  Bureau  cancels  a  grant 
for  cause  as  specified  In  S  406.15  of  this 
chapter,  the  Bureau  may  assume  control 
or  operation  of  the  grant  program,  ac¬ 
tivity  or  service.  However,  the  bureau 
shall  not  assume  a  grant  program,  ac¬ 
tivity  or  service  that  it  did  not  administer 
before  tribal  grantee  control  tmless  the 
tribal  grantee  and  the  Bureau  agree  to 
the  assumption. 

(b)  When  the  Bureau  assumes  control 
or  operation  of  a  grant  program  can- 
c^ed  for  cause,  the  Bureau  may  decline 
to  enter  into  a  new  grant  agreement  until 
satisfied  that  the  cause  for  cancellation 
has  been  corrected. 

Subpart  E — Hearings  and  Appeals 
S  402.51  Hearings. 

Hearings  referred  to  in  S  406.15  of  this 
chapter  shall  be  conducted  as  follows: 


§  402.55  Failure  of  Agency  or  Area  Of¬ 
fice  to  act. 

Whenever  a  Superintendent  or  Area 
Director  fails  to  take  action  on  a  grant 
application  within  the  time  limits  estab¬ 
lished  in  this  Part,  the  applicant  may  at 
its  option,  request  action  by  the  next 
higher  Bm*eau  official  who  has  grant  ap¬ 
proval  authority  as  prescribed  in  this 
Part.  In  such  instances,  the  Superin¬ 
tendent  or  Area  Director  who  failed  to 
act  shall  immediately  forward  the  ap¬ 
plication  and  an  related  materials  to 
that  next  higher  Bureau  official. 
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Subpart  E — Contract  Revision  or  Cancellation 

403.61  Contract  revision  ot  amendment. 

403.62  Cancelling  a  contract  for  cause. 

Subpart  F — Appeals 

403.71  Contract  appeal. 

403.72  Appeal  from  decision  to  cancel  con¬ 

tract  for  caiise. 

403.73  Other  appeals. 

Authoritt:  25  U.S.C.  462-456;  sec.  202, 
Pub.  L.  93-638,  88  Stat.  2203,  unless  other¬ 
wise  noted. 

Subpart  A — General  Provisioi1$ 

§  403.1  Purpose  and  scope. 

(a)  The  purpose  of  the  regulations  in 
this  Part  is  to  set  forth  the  application 
and  approval  process  for  education  con¬ 
tracts  imder  ^e  Johnson-O’Malley  Act. 
Such  contracts  shall  be  for  the  purpose 
of  financially  assisting  those  efforts  de¬ 
signed  to  meet  the  sc>ecialized  educa¬ 
tional  needs  of  eligible  Indian  students, 
including  programs  supplemental  to  the 
regular  school  program  and  school  oper¬ 
ational  support,  where  such  support  is 
necessary  to  maintain  establish^  State 
educational  standards. 

(b)  The  application  and  approval  proc¬ 
ess  4i  this  Part  applies  specifically  to 
contracts  with  a  State,  school  district. 


or  Indian  corporation. 

(c)  Contracts  with  tribal  organlza- 
.tions  for  supplemental  and  operational 
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support  will  be  entered  into  only  upon 
the  request  of  an  Indian  tribe(s),  and 
shall  be  subject  to  the  provisions  of  Part 
401  of  this  chapter  and  41  CFR  Part 
14H-70,  except  as  provided  in  §  403.11. 

(d)  Nothing  in  these  regulations  shall 
be  construed  as; 

(1)  Affecting,  modifying,  diminishing, 
or  otherwise  impairing  the  sovereign  im¬ 
munity  from  suit  enjoyed  by  an  Indian 
tribe; 

(2)  Authorizing  or  requiring  the  ter¬ 
mination  of  any  existing  trust  respon¬ 
sibility  of  the  United  States  with  re¬ 
spect  to  the  Indian  people;  or, 

(3)  Permitting  significant  reduction  in 
services  to  Indian  people  as  a  result  of 
this  Part. 

(e)  Nothing  in  these  regulations  shall 
be  construed  to  mandate  an  Indian  tribe 
to  request  a  contract  or  contracts.  Such 
requests  are  strictly  volimtary. 

§  403.2  Definitions. 

As  used  in  this  Part; 

(a)  “Area  Director”  means  the  offi¬ 
cial  in  charge  of  a  Bureau  of  Indian 
Affairs  Area  Office. 

(b)  “Bureau”  means  the  Bureau  of 
Indian  Affairs. 

(c)  “Commissioner”  means  the  Com¬ 
missioner  of  Indian  Affairs. 

(d)  “Days”  means  calendar  days. 

(e)  “Economic  enterprise”  means  any 
commercial,  industrial,  agricultural,  or 
business  activity  that  is  at  least  51  per¬ 
cent  Indian  owned,  established  or  or¬ 
ganized  for  the  purpose  of  profit. 

(f)  “Education  plan”  means  a  com¬ 
prehensive  plan  for  the  programmatic 
and  fiscal  services  of  and  accoimtability 
by  a  contractor  for  the  education  of  eli¬ 
gible  Indian  students  under  this  Part. 

(g)  “Indian”  means  a  person  who  is 
a  member  of  an  Indian  tribe. 

(h)  “Indian  corporation”  means  a  le¬ 
gally  established  organization  of  Indians 
chartered  under  State  or  Federal  law 
and  which  is  not  included  within  the 
definition  of  “tribal  organization”  given 
in  paragraph  (u)  of  this  section. 

(i)  “Indian  Education  Committee” 
means  one  of  the  entitles  specified  by 
S  403.15. 

(j)  “Indian  tribe”  means  any  Indian 
Tribe,  Band,  National,  Rancheria,  Pueb¬ 
lo,  Colony  or  Community,  including 
any  Alaska  Native  village  or  regional  or 
village  corporation  as  defined  in  or  es- 
tablli^ed  punmant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat.  688) 
which  is  recognized  as  eligible  by  the 
Secretary  for  the  special  programs  and 
services  provided  by  the  Secretary  to 
Indians  because  of  their  status  as 
Indians. 

(k)  “Johnson-CMalley  Act”  means 
the  Act  of  April  16,  1934  (48  Stat.  596) , 
as  amended  by  the  Act  of  June  4, 1936  (49 
Stat.  1458.  25  n.S.C.  452-456),  and  fur¬ 
ther  amended  by  the  Act  of  January  4, 
1975  (88  Stat.  2203). 

(l)  “Operational  support”  means  those 
expenditures  for  school  operational  costs 
in  order  to  meet  established  State  ed¬ 
ucational  standards. 

(m)  “Pub.  L.  93-638”  means  the  In- 
'^an  Self-Determination  and  Education 


Assistance  Act  (Pub.  L.  93-638;  88  Stat. 
2203) . 

(n)  “Previously  private  school”  means 
a  school  (other  than  a  Federal  school 
formerly  operated  by  the  Bureau)  that  is 
operated  primarily  for  Indian  students 
in  any  grade  or  grades  from  early  child¬ 
hood  through  grade  12;  and,  which  at 
the  time  of  application  is  controlled, 
sanctioned,  or  chartered  by  the  govern¬ 
ing  body(s)  of  an  Indian  tribe(s) .  Where 
a  former  mission  school  is  involved,  the 
title  to  the  school  facility  and  the  land 
on  which  it  is  situated  must  have  been 
transferred  to  an  Indian  tribe  for  op¬ 
eration  as  a  nonsectarian  school.  (25 
U.S.C.  278) 

(o)  “Reservation”  means  any  Indian 
tribe’s  reservation  Pueblo,  Colony,  or 
Rancheria,  including  former  reservations 
in  Oklahoma,  Alaska  Native  regions,  and 
public  domain  Indian  allotments. 

(p)  “School  district”  or  “local  educa¬ 
tion  agency”  means  that  subdivision  of 
the  State  which  contains  the  public  ele¬ 
mentary  and  secondary  educational  in¬ 
stitutions  providing  educational  services 
and  is  controlled  by  a  duly  elected  board, 
commission,  or  similarly  constituted 
assembly. 

(q)  “Secretary”  means  the  Secretary 
of  the  Interior. 

(r)  “State”  means  a  State  of  the  United 
States  of  America  or  any  political  sub¬ 
division  of  a  State. 

(s)  “Superintendent”  mens  the  official 
in  charge  of  a  Bureau  of  Indian  Affairs 
Agency  Office. 

(t)  “Supplemental  programs”  means 
those  programs  designed  to  meet  the 
specialized  educational  needs  of  eligible 
Indian  students  which  may  have  resulted 
from  socio-economic  conditions  of  the 
parents,  from  cultural  or  language  dif- 
ferwices  or  other  factors. 

(u)  “Tribal  organization  means  the 
recognized  governing  body  of  anr  Indian 
tribe;  any  legally  established  organiza¬ 
tion  of  Indians  which  is  controlled,  sanc¬ 
tioned,  or  chartered  by  such  governing 
body  or  which  is  democratically  elected 
by  the  adult  members  of  the  Indian 
community  to  be  served  by  such  oi^anl- 
zatlon  and  which  Includes  the  maximum 
participation  of  Indians  in  all  phases 
of  its  activities;  Provided,  That  a  request 
for  a  contract  must  be  made  by  the  In¬ 
dian  tribe  that  will  receive  services  under 
the  contract;  Provided  further.  That  in 
any  case  where  a  contract  is  let  to  an 
organization  to  perform  services  bene¬ 
fiting  more  than  one  Indian  tribe,  the 
approval  of  each  such  Indian  tribe  shall 
be  a  prerequisite  to  the  letting  of  such 
contract. 

§  403.3  Revision  or  amendment  of  reg¬ 
ulations. 

Before  revising  or  amending  the  regu¬ 
lations  in  this  Part,  the  Commissioner 
Shan  take  the  follovring  actions: 

(a)  Consult  with  Indian  tribes  and 
national  and  regional  Indian  organiza¬ 
tions  to  the  extent  practicable  i^bout  the 
need  for  revision  or  amendment  and 
consider  their  views  in  preparing  the 
proposed  revision  or  amendment. 


(b)  Publish  the  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  mlemaking  to  provide  ade¬ 
quate  notice  to,  and  receive  comments 
from,  all  interested  parties. 

(c)  After  consideration  of  all  com¬ 
ments  received,  publish  the  regulations 
in  the  Federal  Register  in  final  form  not 
less  than  30  days  before  the  date  they 
are  made  effective. 

§  403.4  Policy  of  maximum  Indian  par¬ 
ticipation. 

The  meaningful  participation  in  all 
aspects  of  educational  program  develop¬ 
ment  and  implementation  by  those 
affected  by  such  programs  is  an  essential 
requisite  for  success.  Such  participation 
not  only  enhances  program  responsive¬ 
ness  to  the  needs  of  those  served,  but 
also  provides  them  with  the  opportunity 
to  determine  and  affect  the  desired  level 
of  educational  achievement  and  satis¬ 
faction  which  education  can  and  should 
provide.  Consistent  with  this  concept, 
maximum  Indian  participation  in  the 
development,  approval  and  implementa¬ 
tion  of  aU  programs  contracted  under 
this  Part  shall  be  required. 

Subpart  B — Application  Process 
§  403.11  Eligible  applicants. 

(a)  Any  State,  school  district,  tribal 
organization  or  Indian  corporation  is 
eligible  to  apply  for  contracts  for  sup¬ 
plemental  or  operational  support  pro¬ 
grams.  For  the  purposes  of  this  Part, 
previously  private  schools  as  defined  in 
§  403 .2 (n)  are  considered  tribal  orga¬ 
nizations. 

(b)  States,  school  districts,  or  Indian 
corporations  shall  apply  for  contracts 
for  supplemental  or  operational  support 
programs  as  required  in  this  Part. 

(c)  Tribal  organizations  must  comply 
with  the  following  requirements  to  ob¬ 
tain  contracts  for  supplemental  pro¬ 
grams  Of  (HDerational  support: 

(1)  The  application  submitted  by  the 
tribal  organization  shall  meet  the  re¬ 
quirements  in  S  403.20  in  addition  to 
those  in  S  401.14  of  this  chapter. 

(2)  The  requirements  in  §§  401.1 
through  401.27,  401.41  through  401.52, 
401.54,  401.61  through  401.66,  and  401.81 
throu^  401.84  shall  aivly  to  such  con¬ 
tracts  with  tribal  organizations. 

(3)  The  provisions  in  SS  401.71 
through  401.77  of  this  chapter  concern¬ 
ing  retrocession  and  reassumption  of 
programs  do  not  apply  to  a  tribal  orga¬ 
nization  retroceding  a  contract  for  sup¬ 
plemental  programs  or  (g}eratlosal  sup¬ 
port  as  the  Bureau  does  not  operate 
education  programs  authorized  to  be 
contracted  under  the  Johnson-O’Malley 
Act.  However,  the  tribal  organization 
may  retrocede  such  a  contract  and  the 
Bureau  will  then  contract  with  a  State, 
school  district,  or  Indian  corporation 
under  this  Part  for  the  supplemental 
pn^ams  or  opontional  support. 

(4)  The  requirements  In  §9  403.12 

through  403.18,  403.20,  403.21,  403.31 
through  403.39,  403.41,  403.51  and 

403.53  shall  apply  to  such  contracts  with 
tribal  (Mganlaaticms. 
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(5)  The  requirements  in  41  CFR  Part 
14H-70  shall  apply  to  such  contracts 
with  tribs^  organizations. 

§  403.12  Eligible  students. 

Indian  students,  from  early  childhood 
through  grade  12,  shall  be  eligible  for 
benefits  provided  by  a  contract  ptirsu- 
ant  to  this  Part  if  they  are  V*  or  more 
degree  Indian  blood  and  recognized  by 
the  Secretary  as  being  eligible  for  Bu¬ 
reau  services.  Priority  shall  be  given  to 
contracts  (a)  which  would  serve  Indian 
students  on  or  near  reservations  and  (b) 
where  a  majority  of  such  Indian  stu¬ 
dents  win  be  members  of  the  tribe  (s) 
of  such  reservations  (as  defined  in 
§  403.2(0)). 

§  403.13  Proposals  eligible  for  contracts. 

(a)  Any  proposal  to  contract  for  fund¬ 
ing  a  program  which  meets  the  definition 
of  a  supplemental  program  given  in 
S  403 .2  (t)  will  be  considered  an  eligible 
proposal  under  this  Part 

(b)  (1)  To  be  an  eligible  proposal  to 
contract  for  operational  support,  a  public 
school  district  shall  be  required  to  es¬ 
tablish  as  part  of  the  proposal  that: 

(i)  It  cannot  meet  the  applicable  min¬ 
imum  State  standards  without  such 
funds. 

(ii)  It  has  made  a  reasonable  tax  effort 
with  a  mill  levy  at  least  equal  to  the 
State  average  in  support  of  educational 
programs. 

(iil)  It  has  fully  utilized  all  other 
sources  of  financial  aid,  including  all 
forms  of  State  aid  and  Pub.  L.  874  pay¬ 
ments.  The  State  aid  contribution  per 
pupil  must  be  at  least  equal  to  the  State 
average. 

(Iv)  There  is  at  least  75  percent  eligi¬ 
ble  Indian  enrollment  within  the  school 
district  or  within  any  particular  school 
served.  The  Commissioner  may  waive 
this  requirement  at  the  request  of  the 
affected  trn>e(s)  and  Indian  Education 
Committee(s)  If  there  is  at  least  a  51  per¬ 
cent  eligible  Indian  enrollment  within 
the  school  district  or  with  any  particu¬ 
lar  school  served. 

(2)  The  requirements  given  in  para¬ 
graph  (b)  (1)  of  this  section  do  not  apply 
to  previously  private  schools. 

(c)  At  his  discretion,  the  Commissioner 
may  consider  as  eligible  a  proposal  to 
contract  under  which  a  school  district 
will  be  reimbursed  for  the  full  per  capita 
costs  of  educating  Indian  students  who 
meet  all  of  the  following: 

(1)  Are  members  of  recognized  Indian 
tribes. 

(2)  Do  not  normally  reside  in  the  State 
in  which  the  school  district  is  located. 

(3)  Are  residing  in  Federal  boarding 
facilities  for  the  purpose  of  attending 
public  schools  wltl:^  the  school  district. 

§  403.14  Preparing  the  education  plan. 

A  prospective  contractor  in  consulta¬ 
tion  with  its  Indian  Education  Commlt- 
tee(s)  shall  formulate  an  education  plan 
and  submit  it  to  the  appropriate  Area  Di¬ 
rector  as  a  part  of  the  application  to 
contract  required  by  S  403.20.  Such  plan 
shall  become  a  part  of  any  contract 
awarded.  The  education  plan  shall  con¬ 
tain: 


(a)  The  education  programs  approved 
by  the  Indian  Education  Committee  (s) 
as  required  in  §  403.17. 

(b)  Other  requirements  for  the  educa¬ 
tion  plan  given  in  §  403.18. 

§  403.15  Establishment  of  Indian  Edu¬ 
cation  Committee. 

(a)  When  a  school  district  to  be  af¬ 
fected  by  a  contract(s)  for  the  education 
of  Indians  pursuant  to  this  Part  has  a 
local  school  board  composed  of  a  major¬ 
ity  of  Indians,  that  school  board  will 
serve  in  place  of  an  Indian  Education 
CommittM  for  the  purposes  of  this  Part. 
The  school  board  shall  have  the  duties 
and  powers  given  in  §  403.16  and  shall 
have  approval  authority  over  the  pro¬ 
grams  to  be  contracts  as  given  in 
§  403.17. 

(b)  When  a  school  district  to  be 
affected  by  a  contract(s)  for  the  educa¬ 
tion  of  Indians  pursuant  to  this  Part 
has  a  local  school  board  not  composed  of 
a  majority  of  Indians,  the  tribal  govern¬ 
ing  body(s)  of  the  Indian  tribe(s) 
affected  by  the  contract  (s)  under  this 
Part  shall  specify  one  of  the  following 
entities  to  serve  as  the  Indian  Education 
Committee  for  the  purpose  of  this  Part: 

(1)  An  Indian  Education  Committee  to 
be  elected  from  among  the  parents  (in¬ 
cluding  persons  acting  in  loco  parentis 
except  school  administrators  or  officials) 
of  eligible  Indian  students  enrolled  in  the 
school (s)  affected  by  a  contract(s)  under 
this  Part;  or 

(2)  A  local  Indian  committee  estab¬ 
lished  pursuant  to  section  305(b)  (2)  (B) 
(ii)  of  the  Act  of  January  23,  1972  (86 
Stat.  235)  and  existing  prior  to  January 
4,  1975;  or 

(3)  An  Indian  advisory  school  board 
or  Indian  Education  Committee  estab¬ 
lished  pursuant  to  the  Johnson-O’Malley 
Act  and  existing  prior  to  January  4, 
1975. 

(c)  When  the  local  school  board  is 
not  composed  of  a  majority  of  Indians 
and  the  tribsti  governing  body(s)  of  the 
Indian  tribe (s)  affected  by  a  contract(s) 
tmder  this  Part  determine  which  of  the 
entities  provided  for  in  paragraph  (b)  of 
this  section  is  to  serve  as  the  Indian  Edu¬ 
cation  Committee  for  the  purpose  of  this 
Part,  it  shall  notify  the  Area  Director  of 
such  determination  by  January  15  pre¬ 
ceding  the  school  year  for  which  the  con¬ 
tract  will  be  let. 

(d)  The  Indian  Education  Committee 
established  under  paragraph  (b)  of  this 
section  and  its  members  shall  establish 
procedures  under  which  the  Committee 
shall  serve.  Such  procedures  tiiall  be  set 
forth  in  the  Committee’s  organizational 
documents  and  by-laws.  Each  Committee 
shall  file  a  copy  of  its  organizational 
documents  and  by-laws  with  the  appro¬ 
priate  Area  Director,  together  with  a  list 
of  its  officers  and  members  as  soon  as 
practicable  after  the  Committee  is 
organized. 

(e)  The  existence  of  an  Indian  Edu¬ 
cation  Committee  shall  not  limit  the  con¬ 
tinuing  participation  of  the  rest  of  the 
Indian  community  in  all  aspects  of  pro¬ 
grams  contracted  under  this  part. 


§  403.16  Powers  and  duties  of  Indian 
Education  Committee. 

(a)  Consistent  with  the  purpose  of  the 
Indian  Education  Committee,  each  such 
Committee  shall  be  vested  with  the  au¬ 
thority  to: 

(1)  Participate  f tally  in  the  planning, 
development,  implementation,  and  eval¬ 
uation  of  all  programs.  Including  both 
supplemental  and  operational  support, 
conducted  under  a  contract  or  contracts 
pursuant  to  this  Part.  Such  participation 
shall  include  further  authority  to: 

(1)  Recommend  cuiricula,  including 
texts,  materials,  and  teaching  methods 
to  be  used  in  the  contracted  program  or 
programs. 

(ii)  Approve  budget  preparation  and 
execution. 

(iii)  Recommend  criteria  for  employ¬ 
ment  in  the  program. 

(iv)  Nominate  a  reasonable  niunber 
of  qualified  prospective  educational  pro¬ 
grammatic  staff  members  from  which  - 
the  contractor  would  be  required  to 
select. 

(V)  Evaluate  staff  performance  and 
program  results  and  recommend  appro¬ 
priate  action  to  the  contractor. 

(2)  Approve  and  disapprove  all  pro¬ 
grams  to  be  contracted  xmder  this  Part. 
All  programs  contracted  pursuant  to  this 
Part  shall  require  the  prior  approval  of 
the  appropriate  Indian  Education  Com¬ 
mittee. 

(3)  Secure  a  copy  of  the  negotiated 
contract  (s)  which  Include  the  pro- 
gram(s)  approved  by  the  Indian  Educa¬ 
tion  Committee. 

(4)  Recommend  to  the  appropriate 
Bureau  contracting  officer  cancellation 
of  a  contract  (s)  which  contains  the  pro¬ 
gram  (s)  approved  by  the  Indian  Educa¬ 
tion  Committee  if  the  contractor  fails  to 
permit  such  Committee  to  exercise  Its 
powers  and  duties  as  specified  by  this 
section. 

(b)  The  organizational  papers  and  by¬ 
laws  of  the  Indian  Education  Committee 
may  include  additional  powers  and  duties 
which  would  permit  the  Committee  to: 

(1)  Participate  in  negotiations  con¬ 
cerning  all  contracts  under  this  Part. 

(2)  Make  an  annual  assessment  of  the 
learning  needs  of  Indian  children  in  the 
commimlty  affected. 

(3)  Have  access  to  all  reports,  evalua¬ 
tions,  surveys,  and  other  program  and 
budget  related  doemnents  determined 
necessary  by  the  Committee  to  carry  out 
its  responsibilities,  subject  only  to  the 
provisions  of  S  403.50. 

(4)  Request  periodic  reports  and  eval¬ 
uations  regarding  the  Indian  education 
program. 

(5)  Hear  grievances  related  to  pro¬ 
grams  in  the  education  plan. 

(6)  Meet  regularly  with  the  profes¬ 
sional  staff  serving  Indian  children  and 
with  the  local  education  agency. 

(7)  Hold  committee  meetings  on  a  reg¬ 
ular  basis  which  are  open  to  the  public. 

(8)  Have  such  additional  powers  as 
are  consistent  with  these  regulations. 

(c)  A  local  school  board  composed  of 
a  majority  of  Indians  and  serving  In 
place  of  the  Indian  Education  Conunlt- 
tee  as  prescribed  in  S  403.15(a)  shall  have 
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the  same  powers  and  duties  as  given  In 
this  section. 

§  403.17  Programs  approved  by  Indian 
Edueation  Committee. 

(a)  All  programs  contracted  under 
this  Part  shall: 

(1)  Be  developed  and  approved  in  full 
compliance  with  the  powers  and  duties 
of  the  Indian  Education  Committee  as 
set  out  in  §  403.16  and  as'  may  be  con¬ 
tained  in  the  Committee’s  organizational 
documents  and  by-laws. 

(2)  Be  Included  as  a  part  of  the  edu¬ 
cation  plan  provided  for  in  §  403.14. 

(b)  No  program  contracted  pursuant 
to  this  Part  shall  be  changed  from  the 
time  of  its  original  approval  by  the  In¬ 
dian  Education  Committee  to  the  end  of 
the  contract  period  without  the  prior 
approval,  in  writing,  of  the  Committee. 

(c)  Programs  developed  or  approved 
by  the  Indian  Education  Conunittee  pur¬ 
suant  to  this  Part  may,  at  the  option  of 
such  Committee,  include  funds  for  the 
performance  of  Committee  duties,  in¬ 
cluding  the  following: 

(1)  Members’  attendance  at  regular 
and  special  meetings,  workshops  and 
training  sessions,  as  the  Committee 
deems  appropriate. 

(2)  Such  other  reasonable  expenses 
incurred  by  the  Committee  in  perform¬ 
ing  its  primary  duties,  including  the 
planning,  development,  implementation 
and  evaluation  of  the  program. 

(d)  A  local  school  board  composed  of 
a  majority  of  Indians  and  serving  in 
place  of  the  Indian  Education  Committee 
as  prescribed  in  S  403.15(a)  shall  per¬ 
form  all  the  functions  that  the  Commit¬ 
tee  is  required  or  authorized  to  perform 
in  this  section. 

§  403.18  Additional  requirements  for 
education  plan. 

In  addition  to  incorporating  the  pro¬ 
grams  approved  by  the  Indian  Education 
Committee(s)  as  required  by  S  403.14(a), 
the  education  plan  prepared  by  the  pro¬ 
spective  contractor  shall: 

(a)  Contain  educational  objectives 
which  adequately  address  the  educa¬ 
tional  needs  of  the  Indian  students  to  be 
served  by  the  contract. 

(b)  Incorporate  the  program  or  pro¬ 
grams  developed  and  approved  by  the 
Indian  Education  Committee  (s) .  As  pro¬ 
vided  in  S  403.17(b),  changes  in  such 
programs  must  have  prior  written  ap¬ 
proval  of  the  Indian  Education  Commit- 
tee(s). 

(c)  Contain  procedures  for  hearing 
grievances  from  Indian  students,  par¬ 
ents,  commimity  members,  and  tribal 
representatives  relating  to  the  pro- 
gram(s)  contracted  under  this  Part. 
Such  procedures  shall  provide  for  ade¬ 
quate  advance  notice  of  the  hearing. 

(d)  Identify  established  State  stand¬ 
ards  which  shall  be  maintained  in  op¬ 
erating  programs  and  services  con¬ 
tracted  under  this  Part. 

(e)  Describe  how  the  State  standards 
will  be  maintained. 

(f)  Provide  that  the  contractor  shall 
comply  in  full  with  the  requirements 
concerning  meaningful  participation  by 


the  Indian  Education  Committee  as  re¬ 
quired  by  S  403.4. 

(g)  Provide  that  education  facilities 
receiving  fimds  shall  be  open  to  visits  and 
consultations  by  the  Indian  Education 
Committee(s) ,  tribal  representatives, 
Indian  parents  in  the  community,  and  by 
diily  authorized  representatives  of  the 
Federal  and  State  governments. 

(h)  Outline  procedures  of  administra¬ 
tive  and  fiscal  management  to  be  used  by 
the  contractor. 

(i)  Contain  justification  for  requesting 
fimds  for  operational  support.  The  pub¬ 
lic  school  district  must  establish  in  its 
justification  that  it  meets  the  require¬ 
ments  given  in  §  403.13(b) .  The  informa¬ 
tion  given  should  Include  records  of 
receipt  of  local,  State,  and  Federal  funds. 

(j)  litst  special  programs  which  are  or 
will  be  operated.  Examples  are  guidance 
and  counseling,  educational  aides,  sum¬ 
mer  programs,  tutors,  Indian  culture  and 
history,  and  exceptional  child  educa¬ 
tion  programs. 

(k)  Include  budget  estimates  and  fi¬ 
nancial  information  needed  to  determine 
program  costs  to  contract  for  services. 
This  includes,  but  is  not  limited  to,  the 
following: 

(l)  State  and  district  average  opera¬ 
tional  cost  per  pupil. 

(2)  Other  sources  of  Federal  funding 
the  applicant  is  receiving,  the  amount  re¬ 
ceived  from  each,  the  programs  being 
funded,  and  the  number  of  eligible 
Indian  students  served  by  such  funding. 

(3)  Administrative  costs  Involved,  total 
number  of  employees,  and  total  number 
of  Indian  employees. 

(4)  Costs  which  parents  normally  are 
expected  to  pay. 

(5) "  Sup>plemental  and  operational 
funds  outlined  in  a  separate  budget,  by 
line  item,  to  facilitate  accountability. 

(6)  Total  niunber  of  employees  for  each 
special  program  and  number  of  Indian 
employees  for  that  program. 

(l)  State  the  total  enrollment  of  school 
or  district,  by  age  and  grade  level. 

(m)  State  the  digible  Indian  enroll¬ 
ment — total  and  classification  by  tribal 
afBllatlon(s)  and  by  age  and  grade  level. 

(n)  State  the  total  number  of  school 
board  members  and  number  of  Indian 
school  board  members. 

(o)  Ust  Government  equipment  needed 
to  carry  out  the  contract. 

(p)  State  the  period  of  contract  term 
requested. 

(q)  Include  the  signature  of  the  au¬ 
thorized  representative  of  applicant. 

(r)  Provide  a  narrative  description,  in¬ 
formation  and  data  regarding: 

(1)  Identification  of  problems,  assess¬ 
ment  of  documented  educational  needs, 
and  educational' philosophy. 

(2)  Determination  and  statement  of 
program  goals  and  behavioral  objectives. 

(3)  Selection  and  description  of  solu¬ 
tion  strategies  and  tools  to  contribute  to 
desired  changes. 

(4)  Implementation  steps  for  the  op¬ 
eration  of  the  fimded  program. 

(5)  Determination  of  program  and 
performance  effectiveness  in  meeting  the 
stated  objectives. 


§  403.19  Obtaining  application  forms. 

Application  forms,  instructions,  and 
related  application  materlate  are  avail¬ 
able  from  Area  Directors  and  the  Com¬ 
missioner.  Use  of  standard  application 
forms  wfil  facilitate  processing  of  appli¬ 
cations.  However,  they  are  not  required  if 
the  information  required  by  §  403.20  is 
given  in  the  application  to  contract. 

§  403.20  Content  of  application  to  con* 
tract. 

An  application  for  a  contract  under 
this  Part  shall  be  in  writing  and  shall 
contain  the  following: 

(a)  Name,  address,  and  telephone 
number  of  the  proposed  contractor. 

(b)  Name,  address,  and  telephone 
number  of  the  tribe  (s)  to  be  served  by 
the  contract. 

(c)  Descriptive  narrative  of  the  con¬ 
tract  proposal. 

(d)  The  education  plan  required  by 
$  403.14. 

(e)  A  separate  budget  outlining  the 
Johnson-O’Malley  funds  for  operational 
support  and/or  suppl^ental  programs, 
by  line  item,  to  facilitate  accountability. 

(f)  A  clear  Identification  of  what  edu¬ 
cational  needs  the  Johnson-O’Malley 
funds  requested  for  operational  support 
will  address. 

(g)  Documentation  of  the  require¬ 
ments  for  operational  support  in  §  403.13 
(b)(1). 

§  403.21  Tribal  request  for  contract. 

(a)  An  Indian  tribal  governing 
body(s)  that  desires  that  a  contract  be 
entered  into  with  a  tribal  organization 
must  so  notify  the  Area  Director  no  later 
than  January  15  preceding  tiie  school 
year  for  which  the  contract  will  be  let. 

(b)  If  the  tribal  governing  body’s  no¬ 
tice  is  not  received  by  the  date  given  in 
paragraph  (a)  of  this  section,  the  Area 
Director  may  contract  with  the  State, 
school  district,  or  Indian  corporation 
under  this  Part. 

§  403.22  Application  approval  officials. 

(a)  Each  Area  Director  is  authorized  to 
approve  the  contract(s)  submitted  by  the 
State,  school  district,  or  Indian  corpora¬ 
tion  imder  this  Part  which  will  provide 
services  to  Indian  children  within  the 
jurisdiction  of  that  Area  Office. 

(b)  When  a  proposed  contract(s)  will 
provide  services  to  Indian  children  within 
the  jurisdiction  of  more  than  one  Area 
Office,  the  contract  must  be  approved  by 
the  Commissioner. 

§  403.23  Submitting  application  to 
Area  Office. 

When  services  under  the  proposed  con¬ 
tract  will  be  provided  to  Indian  children 
within  the  jurisdiction  of  a  single  Area 
Office,  the  completed  application  shall  be 
submitted  to  the  Area  Director  of  that 
Area  Office. 

§  403.24  Area  Office  review  and  decision. 

Upon  receiving  a  contract  application, 
the  Area  Director  shall: 

(a)  Notify  the  applicant  In  writing  that 
the  application  h{»  been  received.  This 
notice  shall  be  made  wltUn  fourteen 
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(14)  days  after  the  Area  Office  receives 
the  application.  ^ 

(b)  Review  the  application  for  com¬ 
pleteness  and  promptly  request  any  addi¬ 
tional  information  from  the  applicant 
which  will  be  needed  to  reach  a  decision. 

(c)  On  receiving  an  application  for 
operational  support,  make  formal  written 
determination  and  findings  supporting 
the  need  for  such  funds.  In  arriving  at 
such  a  determination,  the  Area  Director 
must  be  assvired  that  each  local  educa¬ 
tion  agency  has  made  a  good  faith  effort 
in  computing  State  and  local  contribu¬ 
tions  without  regard  to  funds  requested 
pursuant  to  this  Part. 

(d)  Assess  the  completed  application 
to  determine  if  the  contract  proposal  is 
feasible  and  if  the  proposal  and  the  ap- 
pUcation  comply  ^th  the  appropriate 
requirements  of  the  Johnson-O’Malley 
Act  and  of  the  regulations  in  this  Part. 

(e)  Approve  or  disapprove  tiie  applica¬ 
tion  after  fully  reviewing  and  assessing 
the  application  and  any  additional  in¬ 
formation  submitted  by  the  applicant. 

(f)  Promptly  notify  the  applicant  in 
writing  of  the  decision  to  approve  or  dis¬ 
approve  the  application.  If  the  applica¬ 
tion  is  disapproved,  the  notice  will  give 
the  reasons  for  disapproval  and  the  ap¬ 
plicant’s  right  to  appeal  pursuant  to  Part 
2  of  this  chapter. 

§  403.25  Deadline  for  Area  Office  action. 

(a)  The  Area  Director  shall  approve  or 
disapprove  an  application  for  a  contract 
within  sixty  (60)  days  after  the  Area 
Office  receives  the  application,  except  as 
given  in  paragraph  (b)  of  this  section. 
The  sixty  (60)  day  deadline  can  be  ex¬ 
tended  after  obtaining  the  written  con¬ 
sent  of  the  applicant. 

(b)  An  application  under  this  Part 
cannot  be  approved  before  January  15 
preceding  the  school  year  for  which  the 
contract  vidll  be  let. 

§  403.26  Submitting  application  to  Cen¬ 
tral  Office. 

When  services  imder  the  proposed  con¬ 
tract  will  be  provided  to  Indian  children 
within  the  jurisdiction  of  two  or  more 
Area  Offices,  the  completed  apphcation 
shall  be  submitted  to  the  Commissioner 
throgh  the  respective  Area  Offices. 

§  403.27  Central  office  review  and  de¬ 
cision. 

Upon  receiving  a  contract  application, 
the  Commissioner  shall; 

(a)  Notify  the  applicant  in  writing 
that  the  application  has  been  received. 
This  notice  shall  be  made  within  fourteen 
(14)  days  after  the  Central  Office  receives 
the  application. 

(b)  Review  the  apphcation  for  com¬ 
pleteness  and  promptly  request  any  ad¬ 
ditional  information  from  the  apphcant 
which  will  be  needed  to  reach  a  decision. 

(c)  On  receiving  an  apphcation  for 
operational  support,  make  formal  writ¬ 
ten  determination  and  findings  support¬ 
ing  the  need  for  such  funds,  an  arriving 
at  such  a  deteiminatiQn,  the  Commis¬ 


sioner  must  be  assured  that  each  local 
education  agency  has  made  a  good  faith 
effort  in  computing  State  and  local  con¬ 
tributions  without  regard  to  funds  re¬ 
quested  pursuant  to  this  Part. 

(d)  Assess  the  completed  application 
to  determine  if  the  contract  proposal  is 
feasible  and  if  the  proposal  and  the  ap¬ 
phcation  comply  with  the  appropriate 
requirements  of  the  Johnson-O’Malley 
Act  and  of  the  regulations  in  this  Part, 

(e)  Approve  or  disapprove  the  appli¬ 
cation  after  fuhy  reviewing  and  assessing 
the  application  and  any  additional  infor¬ 
mation  submitted  by  Uie  apphcant. 

(f)  Promptly  notify  the  apphcant  in 
writing  of  the  decision  to  approve  or  dis¬ 
approve  the  apphcation.  If  the  apphca¬ 
tion  is  disapproved,  the  notice  wiU  give 
the  reasons  for  disapproval  and  the  ap¬ 
plicant’s  right  to  appeal  pursuant  to  Part 
2  of  this  chapter. 

§  403.28  Deadline  for  Central  Office 
action. 

(a)  ’The  Commissioner  shall  approve 
or  disapprove  an  application  for  a  con¬ 
tract  within  sixty  (60)  days  after  the 
Central  Office  receives  the  apphcation, 
except  as  given  in  paragraph  (b)  of  this 
section.  The  sixty  (60)  day  deadline  can 
be  extended  after  obtaining  the  written 
consent  of  the  apphcant. 

(b)  An  application  under  this  Part 
cannot  be  approved  before  January  15 
preceding  the  school  year  for  which  the 
contract  will  be  let. 

§  403.29  Negotiating  the  contract. 

After  the  proposal  for  a  contract  has 
been  approved  by  the  Area  Director  or 
Commissioner  as  provided  in  §  403.22,  the 
contract  will  be  negotiated  by  a  Bureau 
contracting  officer  assisted  by  Bureau 
education  personnel. 

Subpart  C — Funding  Provisions 
§  403.31  Distribution  formula. 

Funds  for  both  supplemental  programs 
and  operational  support  shah  be  appor¬ 
tioned  among  the  States  on  a  substan¬ 
tially  equal  basis,  based  upon  the  num¬ 
ber  of  ehgible  Indian  students  for 
whom  funds  are  sought  with  allowances 
being  made  for  the  actual  cost  of  deliver¬ 
ing  educational  services  in  each  State. 
Within  each  State,  funds  shah  be  dis¬ 
tributed  among  the  contractors  so  that 
each  contractor  will  receive  approxi¬ 
mately  the  same  amount  for  each  eligible 
Indian  student  to  be  served  vmder  the 
contract.  The  Cwnmissioner  may  make 
exceptions  based  upon  the  special  cul¬ 
tural,  hnguistic,  social  and  educational 
needs  of  the  communities  involved. 

§  403.32  Pro  rata  requirement. 

All  monies  provided  by  a  contract  pur¬ 
suant  to  this  Part,  shall  be  expended  only 
for  the  benefit  of  eligible  Indian  stu¬ 
dents.  Where  students  othre  than  eligible 
Indian  students  participate  in  programs 
contracted  tmder  this  Part,  money  ex¬ 
pended  imder  such  contract  shall  be  pro¬ 
rated  to  cover  the  participation  of  only 


the  eligible  Indian  students,  except 
where  the  participation  of  non-eliglble 
students  is  so  incidental  as  to  be  de 
minimus. 

§  403.33  Use  of  funds  for  operational 
support. 

All  funds  for  school  operational  sup¬ 
port  shall  be  used  to  meet  State  educa¬ 
tional  standards. 

§  403.34  Use  of  other  Federal,  State  and 
local  funds. 

(a)  Contract  funds  under  this  Part 
shall  supplement,  and  not  supplant.  Fed¬ 
eral,  State  and  local  funds.  Each  con¬ 
tract  shall  require  that  the  use  of  these 
contract  funds  will  not  result  in  a  de¬ 
crease  in  State,  local,  or  Federal  funds 
which  would  be  made  available  for  In¬ 
dian  students  if  there  were  no  funds 
under  this  Part. 

(b)  State,  local  and  other  Federal 
fimds  must  be  used  to  provide  compara¬ 
ble  services  to  non-Indian  and  Indian 
students  prior  to  the  use  of  Johnson- 
O’Malley  funds  for  the  provision  of  sup¬ 
plementary  proglram  services  to  Indian 
children. 

(c)  Fimds  for  operational  support  shall 
be  used  only  as  prescribed  in  §  403.33. 

§  403.35  Capital  outlay  or  debt  retire¬ 
ment. 

In  no  Instance  shall  contract  funds 
provided  imder  this  Part  be  used  as  pay¬ 
ment  for  capital  outlay  or  debt  retire¬ 
ment  expenses. 

§  403.36  Eligible  subcontractors. 

No  contract  funds  under  the  Johnson- 
O’Malley  Act  shall  be  made  available  by 
the  Bureau  directly  to  other  than  tribal 
organizations.  States,  school  districts  and 
Indian  corporations.  However,  tribal  or¬ 
ganizations,  States,  school  districts,  and 
Indian  corporations  receiving  funds 
under  this  Part  may  use  the  funds  to  sub¬ 
contract  for  necessary  services  with  any 
appropriate  individual,  organization  or 
corporation. 

§  403.37  Use  of  funds  outside  of  schools. 

Nothing  in  these  regulations  shall  pre¬ 
vent  the  Commissioner  from  contracting 
with  Indian  corporations  who  will  ex¬ 
pend  all  or  part  of  the  funds  in  places 
other  than  tiie  public  or  private  schools 
in  the  community  affected. 

§  403.38  Equal  quality  and  standard  of 
education. 

Contracts  with  State  education  agen- 
cidfe  or  school  districts  receiving  funds 
under  the  provisions  of  this  Part  shall 
provide  educational  opportunities  to  all 
Indian  children  within  tliat  school  dis¬ 
trict  on  the  same  terms  and  under  the 
same  conditions  that  apply  to  all  other 
students.  School  districts  receiving  funds 
under  this  Part  must  insure  that  Indian 
children  receive  aU  aid  from  the  State, 
and  other  proper  sources  other  than  this 
contract,  which  other  schools  in  the  dis¬ 
trict  and  other  school  districts  similarly 
situated  in  the  State  are  entitled  to 
receive. 
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Subpart  D — General  Contract 
Requirements 

§  403.41  Special,  program  provisions  to 
be  included  in  contract. 

All  contracts  under  this  Part  shall 
contain  the  following: 

(a)  The  education  plan  required  by 
§§  403.14  and  403.18  and,  as  pert  of  the 
education  plan,  the  education  programs 
approved  by  the  Indian  Education  Com¬ 
mittee  (s)  imder  §  403.17. 

(b)  Any  formal  written  determination 
and  findings  made  by  the  Area  Director 
or  Commissioner  supporting  the  need  for 
operational  support  as  required  by 
§§  403.24(c)  and  403.27(c). 

(c)  The  provision  that  State,  local,  and 
other  Federal  f\mds  shall  be  used  to  pro¬ 
vide  comparable  services  to  non-Indian 
and  Indian  students  prior  to  the  use  of 
Johnson-O’Malley  funds  for  the  provi¬ 
sion  of  supplementary  program  services 
to  Indian  children,  as  required  in 
§  403.34(b). 

§  403.42  Civil  Rights  Act  violations. 

In  no  Instance  shall  there  be  dis¬ 
crimination  agrainst  Indians  or  schools 
enrolling  such  Indians.  When  informed 
by  a  complainant  or  through  its  own  dis¬ 
covery  that  possible  violation  of  Title 
VI  of  the  Civil  Rights  Act  of  1964  exists 
within  a  State  school  district  receiving 
funds  imder  this  Part,  the  Department 
of  the  Interior  shall,  in  accordance  with 
Federal  requirements,  notify  the  De¬ 
partment  of  Health,  Education  and  Wel¬ 
fare  of  the  possible  violation  of  Title  VI. 
The  Department  of  Health,  Education 
and  Welfare  will  conduct  an  investiga¬ 
tion  into  the  matters  alleged,  pursuant 
to  a  Memorandum  of  Understanding  be¬ 
tween  the  Department  of  the  Interior 
and  the  Department  of  Health,  Educa¬ 
tion  and  Welfare.  If  the  report  of  the 
investigation  conducted  by  toe  Depart¬ 
ment  of  Health,  Education  and  Welfare 
discloses  a  failure  or  threatened  failure 
to  comply  with  this  Part,  and  if  the  non- 
compliance  cannot  be  corrected  by  in¬ 
formal  means,  compliance  with  this  Part 
may  be  effected  by  the  suspension  or 
termination  of  or  refusal  to  contract  or 
to  continue  financial  assistance  imder 
the  Johnson-O’Malley  Act  or  by  any 
other  means  authorized  by  law.  As  de¬ 
lineated  in  43  CFR  17.1,  17.8,  and  17.9, 
such  other  means  may  include  reference 
to  the  Department  of  Justice  with  a  rec¬ 
ommendation  that  appropriate  legal  pro¬ 
ceedings  be  brought  by  the  United  States 
to  secure  compliance  or  by  formal  hear¬ 
ing  before  the  Commissioner  or,  at  his 
discretion,  before  an  administrative  law 
judge  designated  in  accordance  with  sec¬ 
tion  11  of  the  Administrative  Procedure 
Act.  The  Secretary,  may,  by  agreement 
with  one  or  more  other  Federal  depart¬ 
ments,  provide  for  the  conduct  of  con¬ 
solidated  or  joint  hearings  as  prescribed 
in  43  CFR  17.8(e). 

§  403.43  Advance  payments. 

Advance  paymraits  to  States,  school 
districts  and  Indian  corporations  will  be 
made  in  accordance  wito  the  applicable 
provisions  of '41  CFR  1  as  supplemented 


by  41  CFR  14  and  41  CFR  14H  except 
41CPRPartl4H-70. 

§  403.44  Use  and  transfer  of  Government 

property. 

(a)  The  use  of  Government-owned 
facilities  for  school  purposes  may  be 
authorized  when  not  needed  for  Gov¬ 
ernment  activities.  Transfer  of  title  to 
such  facilities  (except  land)  may  be  ar¬ 
ranged  under  the  provisions  of  the  Act 
of  June  4, 1953  (67  Stat.  41) . 

(b)  In  carrying  out  a  contract  made 
under  this  Part,  the  Area  Director  or 
Commissioner  may  permit  a  contractor 
to  use  existing  buildings,  facilities,  and 
related  equipment  and  other  personal 
property  owned  by  the  Bureau  within 
his  jurisdiction  under  terms  and  con¬ 
ditions  agreed  upon  for  their  use  and 
maintenance.  The  property  must  con¬ 
form  to  the  minimum  standards  estab¬ 
lished  by  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat.  1590),  as 
amended  (29  U.S.C.  651) .  Use  of  Govern¬ 
ment  property  is  subject  to  the  following 
conditions; 

(1)  When  nonexpendable  Government 
property  is  turned  over  to  public  school 
authorities  or  Indian  corporations  under 
a  use  permit,  the  permittee  shall  Insure 
such  property  against  damage  by  fiood, 
fire,  rain,  windstorm,  vandalism,  snow, 
and  tornado  in  amounts  and  with  com¬ 
panies  satisfactory  to  the  Federal  ofllcer 
in  charge  of  the  property.  In  case  of 
damage  or  destruction  of  the  property 
by  fiood,  fire,  rain,  windstorm,  vandalism, 
snow  or  tornado,  the  insurance  money 
collected  shall  be  expended  ony  for  re¬ 
pair  or  replacement  of  pr<H)erty.  Other¬ 
wise,  Insurance  proceeds  shall  be  paid  to 
the  Bureau. 

(2)  If  the  public  school  authority  is 
self-insured  and  can  present  evidence  of 
that  fact  to  the  Area  Director  or  Com¬ 
missioner,  insurance  for  lost  or  damaged 
property  will  not  be  required.  However, 
the  public  school  authority  will  be  re¬ 
sponsible  for  replacement  of  such  lost  or 
damaged  property  at  no  cost  to  the  Gov¬ 
ernment  or  for  paying  the  Government 
enough  to  replace  the  property. 

(3)  The  permittee  shall  maintain  the 
property  in  a  reasonable  state  of  repair 
consistent  wito  the  intended  use  and 
educational  purposes. 

(c)  The  contractor  may  have  access 
to  existing  Bureau  records  needed  to 
carry  out  a  contract  under  this  Part,  as 
follows : 

(1)  The  Bureau  will  make  the  records 
available  subject  to  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552) ,  as  amended  by  the  Act  of  Novem¬ 
ber  21,  1974  (Pub.  L.  93-502,  88  Stat. 
1561). 

(2)  The  contractor  may  have  access 
to  needed  Bureau  records  at  the  appro¬ 
priate  Bureau  office  for  review  and  mak¬ 
ing  copies  of  selected  records: 

(3)  If  the  contractor  needs  a  small 
volume  of  identifiable  Bureau  records, 
the  Bureau  will  furnish  the  copies  to  the 
contractor. 

§  403.45  Wage  and  labor  standards. 

All  laborers  and  mechanics  employed 
by  contractors  or  subcontractors  in  con¬ 


structing,  altering,  or  repairing  build¬ 
ings  or  other  facilities  in  ccmnection  with 
contracts  under  this  Part  shall  be  paid 
wages  not  less  than  those  on  similar  con¬ 
struction  in  the  locality  as  determined 
by  the  Secretary  of  Labor  in  accordance 
with  the  Davls-Bacon  Act  of  March  3, 

1931  (46  Stat.  1494) ,  as  amended. 

§  403.46  Indian  preference. 

(a)  Any  contract  made  by  the  Bureau 
with  a  State,  school  district  or  Indian 
corporation  shall  provide  that  the  con¬ 
tractor  shall,  to  the  greatest  extent  fea¬ 
sible,  give  preference  in  and  opportunities 
for  employment  and  training  to  Indians. 

(b)  Any  contract  made  by  the  Bureau 
with  a  State,  school  district  or  Indian 
corporation  shall  provide  that  the  con¬ 
tractor  shall,  to  the  greatest  extwit  fea¬ 
sible,  give  preference  in  the  award  of 
subcontracts  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(c)  AU  subcontractors  employed  by  the 
contractor  shall,  to  the  extent  possible, 
give  preference  to  Indians  for  employ¬ 
ment  and  training  and  shall  be  required 
to  include  in  their  bid  submission  a  plan 
to  achieve  maximum  use  of  Indian 
personnel. 

§  403.47  Liability  and  motor  vehicle  in¬ 
surance. 

(a)  States,  school  districts  and  Indian 
corporations  shall  obtain  public  liability 
and  motor  vehicle  insurance  under  con¬ 
tracts  entered  into  with  the  Bureau  un¬ 
der  this  Part.  However,  where  toe 
Bureau  contracting  officer  determines 
that  toe  risk  of  death,  personal  Injury 
or  property  damage  under  toe  contract 
is  small  and  that  the  time  and  cost  of 
procuring  the  insurance  is  great  in  rela¬ 
tion  to  toe  risk,  toe  eontraolor  may  be 
exempted  from  this  requlreoaent. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  any  contract  adaieh  requires  _ 
or  authorizes,  either  expressly  or  by  im- 
plioatkjn,  toe  use  of  motor  vehicles  must 
contain  a  provlslcm  requtrlBg  toe  State, 
school  district,  or  Indian  corporation  to 
provide  liability  insurance,  regardless  of 
how  small  toe  risk. 

(c)  If  toe  public  school  authority  is 
self-insured  and  can  present  evidence  of 
that  fact  to  toe  Area  Director  or  Com¬ 
missioner,  liability  and  motor  vehicle  in¬ 
surance  will  not  be  required. 

§  403.48  Recordkeeping. 

A  contractor  will  be  required  to  de¬ 
velop  and  maintain  a  recordkeeping  sys¬ 
tem  which  will: 

(a)  Fully  reflect  all  financial  transac¬ 
tions  involving  the  receipt  and  expendi¬ 
ture  of  funds  provided  under  the  contract 
in  a  manner  which  will  provide  accurate, 
current  and  complete  disclosure  of  finan¬ 
cial  ..status;  correlation  wito  budget  or 
allowable  cost  schedules;  and  clear  audit 
facilitating  data. 

(b)  Reflect  toe  amounts  and  sources 
of  funds  other  than  Bureau  contract 
funds  which  may  be  included  in  the  op¬ 
eration  of  toe  contract. 

(c)  Provide  for  toe  creation,  mainte¬ 
nance  and  safe  guarding  of  records  of 
lasting  value,  including  those  Involving 
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individual  rights,  such  as  permanent  rec¬ 
ords  and.  transcripts. 

(d)  Provide  for  orderly  retirement  of 
p>ermanent  records  in  accordance  with 
General  Records  Schedules  and  the  Bu¬ 
reau  Records  Control  Schedule,  when 
there  is  no  established  system  set  up  by 
the  State,  school  district,  or  Indian 
corporation. 

§  403.49  Audit  and  inspcMUion. 

(a)  During  the  term  of  a  contract 
under  this  Part  and  for  three  years  after 
the  project  or  undertaking  is  completed, 
the  Comptroller  General  and  the  Secre¬ 
tary,  or  any  of  their  duly  authorized  rep¬ 
resentatives,  shall  have  access,  for  audit 
and  examination  purposes,  to  any  of  the 
contractor’s  books,  documents,  papers, 
and  records  which,  in  their  opinion,  may 
be  related  or  pertinent  to  the  contract 
or  any  subcontract. 

(b)  The  contractor  will  be  responsible 
for  maintaining  all  documents  such  as 
invoices,  purchase  orders,  cancelled 
checks,  balance  sheets  and  all  other  rec¬ 
ords  relating  to  financial  transactions 
in  a  manner  which  will  facilitate  audit¬ 
ing.  The  contractor  will  be  responsible 
for  maintaining  files  of  correspondence 
and  other  documents  relating  to  the  ad¬ 
ministration  of  the  contract  properly 
separated  from  general  records  or  cross- 
referenced  to  general  files. 

(c)  The  contractor  receiving  funds 
under  this  Part  shall  be  responsible  for 
contract  compliance. 

(d)  The  records  involved  in  any  claim 
or  expenditure  that  has  been  questioned 
shall  be  further  maintained  until  final 
determination  has  been  made  on  the 
questioned  expenditures. 

(e)  All  contracts,  non-confidential 
records  concerning  all  students  served 
by  the  program,  reports,  budgets,  budget 
estimates,  plans,  and  other  documents 
pertaining  to  preceding  and  current  year 
administration  of  the  contract  program 
shall  be  made  available  by  the  contractor 
and  local  school  officials  to  each  member 
of  the  Indian  Education  Committee  and 
to  members  of  the  public  upon  request. 
The  contractor  or  local  school  official 
shall  provide,  free  of  charge,  single  copies 
of  such  documents  upon  request. 

§  403.50  Freedom  of  information. 

(a)  Unless  otherwise  required  by  law, 
the  Bureau  shall  not  place  restrictions 
on  contractors  which  will  limit  public 
access  to  the  contractor’s  records  except 
when  records  must  remain  confidential, 

(b)  A  contractor  under  this  Part  shall 
make  all  reports  and  information  con¬ 
cerning  the  contract  available  to  the  In¬ 
dian  people  which  the  contract  affects. 
Reports  and  information  may  be  with¬ 
held  from  disclosure  only  when  both  of 
the  following  conditions  exist: 

(1)  The  reports  and  information  fall 
within  one  of  the  following  exempt  cate¬ 
gories: 

(i)  Specifically  required  by  statute  or 
Executive  Order  to  be  kept  secret. 

(ii)  Commercial  or  financial  infor¬ 
mation  obtained  from  a  person  or  firm  on 
a  privileged  or  confidential  basis. 

(iii)  Personnel,  medical,  social,  psy¬ 
chological,  academic  achievement  and 


similar  files  where  disclosure  would  be  a 
clearly  unwarranted  invasion  of  person¬ 
al  privacy. 

(2)  Disclosure  is  prohibited  by  statute 
or  Executive  Order  or  sound  grounds  ex¬ 
ist  for  using  the  exemption  given  in  para¬ 
graph  (b)  (1)  of  this  section. 

(c)  A  request  to  inspect  or  copy  re¬ 
ports  and  information  shall  be  in  writ¬ 
ing  and  must  reasonably  describe  the  re¬ 
ports  and  information  requested.  ’The  re¬ 
quest  may  be  delivered  or  mailed  to  the 
contractor.  Within  ten  working  days 
after  receiving  the  request,  the  contrac¬ 
tor  shall  determine  whether  to  grant  or 
deny  the  request.  The  requester  shall  be 
notffied  immediately  of  the  determina¬ 
tion. 

(d)  The  time  limit  for  making  a  de¬ 
termination  may  be  extended  up  to  an 
additional  ten  working  days  for  good 
reason.  The  requester  shall  be  notified  in 
writing  of  the  extension,  reasons  for  the 
extension,  and  date  on  which  the  de¬ 
termination  is  expected  to  be  made. 

§  403.51  Annual  reporting. 

(a)  A  contractor  imder  this  Part  shall 
make  a  detailed  annual  report  to  the  ap¬ 
proving  official  before  September  15  of 
each  year  and  covering  the  previous 
school  year.  The  report  shall  include,  but 
not  be  limited  to,  an  accounting  of  the 
amounts  and  purposes  for  which  the  con¬ 
tract  funds  were  expended,  information 
on  the  conduct  of  the  program,  a  quanti¬ 
tative  evaluation  of  the  effectiveness  of 
the  contract  program  in  meeting  the 
stated  objectives  contained  in  the  appli¬ 
cant’s  educational  plans,  and  a  complete 
accounting  of  actual  receipts  at  the  end 
of  the  contract  period. 

(b)  In  addition  to  the  yearly  reporting 
requirement  given  in  i>aragraph  (a)  of 
this  section,  the  contractor  shall  finnlsh 
other  reports  when  and  as  required  by 
the  Area  Director  or  Commissioner. 

(c)  A  contractor  under  this  Part  shall 
send  copies  of  the  reports  required  by 
paragraphs  (a)  and  (b)  of  this  section 
to  the  Indian  Education  Conunittee(s) 
under  the  contract  at  the  same  time  as 
the  reports  are  sent  to  the  Bureau. 

§  403.52  Penalties. 

'  If  any  officer,  director,  agent,  or  em¬ 
ployee  of,  or  connected  with,  any  con¬ 
tractor  or  subcontractor  under  this  Part 
embezzles,  willfully  misapphes,  steals,  or 
obtains  by  fraud  any  of  the  fimds  or 
property  connected  with  the  contract  or 
subcontract,  he  shall  be  subject  to  the 
following  penalties: 

(a)  If  the  amoimt  involved  does  not 
exceed  $100,  he  shall  be  fined  not  more 
than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both. 

(b)  If  the  amount  Involved  exceeds 
$100,  he  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
two  years,  or  both. 

A 

§  403.53  State  school  laws. 

In  those  States  where  Public  Law  83- 
280,  18  U.S.C.  1162  and  28  U.S.C.  1360 
do  not  confer  civil  jurisdiction.  State  em¬ 
ployees  may  be  permitted  to  enter  upon 
Indian  tribal  lands,  reservations,  or  allot¬ 
ments  if  the  duly-constituted  governing 


body  of  the  tribe  adopts  a  resolution  of 
consent  for  the  following  purposes: 

(a)  Inspecting  school  conditions  in  the 
public  schools  located  on  Indian  tribal 
lands,  reservations,  or  allotments. 

(b)  Enforcing  State  compulsory  school 
attendance  laws  against  Indian  children, 
parents  or  persons  standing  in  loco 
parentis. 

§  403.54  Applicable  procurement  regu¬ 
lations. 

States,  school  districts,  or  Indian  cor¬ 
porations  wanting  to  contract  with  the 
Bureau  under  this  Part  must  comply 
with  the  applicable  requirements  in  the 
Federal  Procurement  Regulations  (41 
CFR  1) ,  as  supplemented  by  the  Interior 
Procurement  Regulations  (41  CFR  14), 
and  the  Bureau  of  Indian  Affairs  Pro¬ 
curement  Regulations  (41  CFR  14H) ,  ex¬ 
cept  41  CFR  Part  14H-70. 

Subpart  E — Contract  Revision  or 
Cancellation 

§  403.61  Contract  revision  or  amend¬ 
ment. 

Any  contract  made  under  this  Part 
may  be  revised  or  amended  as  deemed 
necessary  to  carry  out  the  purposes  of 
the  program  being  contracted.  A  contrac¬ 
tor  may  make  a  written  request  for  a 
revision  or  amendment  of  a  contract  to 
the  Bureau  contracting  officer.  However, 
no  program  approved  by  the  Indian  Ed¬ 
ucation  Committee  shall  be  altered  from 
the  time  of  its  original  approval  to  the 
end  of  the  contract  period  without  the 
written  approval  of  the  Committee. 

§  403.62  Cancelling  a  contract  for  cause. 

(a)  Any  contract  entered  into  under 
this  Part  may  be  cancelled  for  cause 
when  the  contractor  fails  to  perform  the 
work  called  for  under  the  contract  or 
fails  to  permit  an  Indian  Education  Com¬ 
mittee  to  perform  its  duties  pursuant  to 
this  Part. 

(b)  Before  cancelling  the  contract,  the 
Bureau  will  advise  the  contractor  in 
writing  of  the  following: 

(1)  The  reasons  why  the  Bureau  is 
considering  cancelling  the  contract, 

(2)  The  contractor  will  be  given  an 
opportunity  to  bring  its  work  up  to  an 
acceptable  level. 

(c)  If  the  contractor  does  not  over¬ 
come  the  deficiencies  in  its  contract  per¬ 
formance,  the  Bureau  shall  cancel  the 
contract  for  cause.  The  Bureau  will  no¬ 
tify  the  contractor,  in  writing,  of  the 
cancellation.  The  notice  shall  give  the 
reasons  for  the  cancellation  and  the 
right  of  the  contractor  to  appeal  under 
Subpart  C  of  43  CFR  Part  4. 

(d)  When  a  contract  is  cancelled  for 
cause,  the  Bureau  will  attempt  to  per¬ 
form  the  work  by  another  contract. 

(e)  Any  contractor  that  has  a  con¬ 
tract  cancelled  for  cause  must  demon¬ 
state  that  the  cause(s)  which  led  to  the 
cancellation  have  been  remedied  before 
it  will  be  considered  for  another  contract. 

Subpart  F — ^Appeals 
§  403.71  Contract  appeal. 

A  contractor  may  appeal  an  adverse 
decision  or  action  of  a  Bureau  contract¬ 
ing  officer  regarding  a  contract  under 


FEDERAL  REGISTER,  VOL.  40,  NO.  1 72— THURSDAY,  SEPTEMBER  4,  1975 


PROPOSED  RULES 


41005 


this  Part  as  provided  in  Subpart  C  of 
43  CFR  Part  4. 

§  403.72  Appeal  from  decision  to  can¬ 
cel  contract  for  cause* 

A  contractor  may  appeal  the  decision 
of  a  Bureau  official  to  cancel  a  contract 
under  this  Part  for  cause.  The  appeal 
shall  be  made  as  provided  in  Subpart  C 
of  43  CFR  Part  4. 

§  403.73  Other  appeals. 

Any  decision  or  action  taken  by  a  Bu¬ 
reau  official  tmder  this  Part,  other  than 
those  given  in  §§  403.71  and  403.72,  may 
be  appealed  as  provided  in  Part  2  of  this 
chapter. 
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Subpart  A — General  Provisions 
§  404.1  Purpose. 

The  purpose  of  the  regulations  in  this' 
Part  is  to  give  the  application  and  ap¬ 
proval  process  for  obtaining  a  contract 
or  services  from  the  Bureau  for  school 
construction  for  previously  private 
schools  now  controlled  and  operated  by 
tribes  or  tribally  approved  Indian  orga¬ 
nizations  under  sections  204  and  208  of 
Title  II  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (Pub.  L. 
93-638,  88  Stat.  2203). 

§  404.2  Scope. 

The  Act  authorizes  the  expenditure  of 
funds  authorized  and  appropriated  un¬ 
der  Part  B  of  the  Act  to  contract  or 
provide  services  for  school  construction 
for  tribally  operated  previously  private 
schools.  After  an  application  has  been 
completed  and  approved  by  the  tribe,  the 
application  is  forwarded  through  Bureau 
channels  to  the  Commissioner  for  rank¬ 
ing  by  priority.  If  a  project  is  within  the 
funding  priority,  the  Bureau  contracting 
officer  offers  to  negotiate  a  contract  with 
the  applicant  subject  to  approval  by  the 
requesting  tribe (s)  for  architectural- 
engineering  design,  facilities  construc¬ 
tion  and  purchase  of  equipment  to  pro¬ 
vide  educational  facilities  meeting  Bu¬ 
reau  space  standards  and  construction 
code  regulations.  Subject  to  approval  by 
the  requesting  tribe  (s),  the  applicant 
then  has  the  following  options; 

(a)  Enter  into  a  contract  with  the 
Bureau  under  which  the  applicant  per¬ 
forms  all  or  part  of  the  necessary  work 
with  the  Bureau  performing  the  rest. 

(b)  Request  that  the  Bureau  perform 
or  arrange  for  the  performance  of  all 
the  necessary  work. 

§  404.3  Definitions. 

As  used  in  this  Part: 

(a)  “ADM”  means  average  daily  mem¬ 
bership  which  is  the  aggregate  of  the 
sums  of  the  days  of  membership  of  each 
child  in  the  school  divided  by  the  num¬ 
ber  of  days  school  was  in  session.  Only 
days  in  which  pupils  were  imder  the 
guidance  and  direction  of  teachers  in  the 
teaching  process  will  be  considered  days 
in  session. 

(b)  “Act”  means  the  Indian  Self- 
Determination  and  Education  Assistance 
Act  (Public  Law  93-638,  88  Stat.  2203). 

(c)  “Area  Director”  means  the  official 
in  charge  of  a  Bureau  of  Indian  Affairs 
Area  Office. 

(d)  “Attendance  area”  means,  in  rela¬ 
tion  to  a  particular  school,  the  area  in 
which  the  children  who  are  normally 
served  by  that  school  reside. 

(e)  “Bureau”  means  the  Bureau  of 
Indian  Affairs. 

(f)  “Commissioner”  means  the  Com¬ 
missioner  of  Indian  Affairs. 

(g)  “Contractor”  means  an  applicant 
who  has  been  awarded  a  contract  under 
this  Part. 

(h)  “Days”  means  calendar  days. 

(i)  “Economic  enterprise”  means  any 
commercial,  industrial,  agricultural,  or 


business  activity  that  is  at  least  51  per¬ 
cent  Indian  owned,  established  or  orga¬ 
nized  for  the  purpose  of  profit. 

(j)  “Existing  school  facilities”  means 
all  facilities  constructed  as  school  build¬ 
ings  and  used  continuously  for  classroom 
purposes.  Excluded  are  basement  rooms, 
hallways,  or  other  space,  the  use  of  which 
for  school  purposes  (in  view  of  the  char¬ 
acter,  inaccessibility  or  other  equally 
cogent  reasons)  seriously  restricts  the 
educational  objective,  or  has  impaired  or 
will  impair  the  health  or  safety  of  the 
school  children. 

(k)  “Indian”  means  a  person  who  is 
a  member  of  an  Indian  tribe. 

(l)  “Indian  tribe”  means  any  Indian 
Tribe,  Band,  Nation,  Rancheria,  Pueblo, 
Colony  or  Community,  including  any 
Alaska  Native  village  or  regional  or  .vil¬ 
lage  corporation  as  defined  in  or  estab¬ 
lished  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat.  688) 
which  is  recognized  as  eligible  by  the 
Secretary  for  the  special  programs  and 
services  provided  by  the  Secretary  to  In¬ 
dians  because  of  their  status  as  Indians. 

(m)  “Initial  equipment”  means  any 
movable  equipment  necessary  and  appro¬ 
priate  to  equip  minimum  school  facili¬ 
ties.  Such  term  does  not  Include  equip¬ 
ment  purchased  to  replace  any  equip¬ 
ment  which  is  obsolete  or  worn  out  and 
which  was  purchased  with  funds  imder 
the  Act. 

(n)  “Minimum  school  facilities”  means 
classroom  and  auxiliary  rooms  and  initial 
equipment  necessary  to  operate  an  ap¬ 
proved  educational  program  for  the 
membership  of  the  school  at  normal  ca¬ 
pacity  in  accordance  with  criteria  estab¬ 
lished  by  the  Bureau. 

(o)  “Previously  private  school”  means 
a  school  (other  than  a  Federal  school 
formerly  operated  by  the  Bureau) ,  that 
is  operated  primarily  for  Indian  students 
in  any  grade  or  grades  from  early  child¬ 
hood  through  grade  12;  and,  which  at 
the  time  of  application  is  controlled, 
sanctioned,  or  chartered  by  the  govern¬ 
ing  body(s)  of  an  Indian  tribe(s) .  Where 
a  former  mission  school  is  involved,  the 
title  to  the  school  facility  and  the  land 
on  which  it  is  situated  must  have  been 
transferred  to  an  Indian  tribe  for  opera¬ 
tion  as  a  non-sectarian  school. 

(25  U.S.C.  278) 

(p)  “Secretary”  means  the  Secretary  of 
the  Interior. 

(q)  “Superintendent”  means  the  offi¬ 
cial  in  charge  of  a  Bureau  of  Indian  Af¬ 
fairs  Agency  Office. 

(r)  “Tribal  organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe;  any  legally  established  organiza¬ 
tion  of  Indians  which  is  controlled, 
sanctioned,  or  chartered  by  such  govern¬ 
ing  body  or  which  is  democratically 
elected  by  the  adult  members  of  the  In¬ 
dian  community  to  be  served  by  such  or¬ 
ganization  and  which  includes  the  maxi¬ 
mum  participation  of  Indians  in  all 
phases  of  its  activities;  Provided,  That 
a  request  for  a  coivtract  or  services  must 
be  made  by  the  Indian  tribe  that  will  re-  ^ 
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ceive  services  under  the  contract  or  from 
the  Bureau  by  other  means;  Provided 
further.  That  In  any  case  where  a  con¬ 
tract  or  services  will  affect  more  than  one 
Indian  tribe,  the  approval  of  each  such 
Indian  tribe  shall  be  prerequisite  to  the 
approval  of  the  application  for  the  con¬ 
tract  or  services. 

§  404.4  Effect  on  existing  Indian  rights. 

Nothing  in  these  regulations  shall  be 
construed  as: 

(a)  Affecting,  modifying,  diminishing, 
or  otherwise  impairing  the  sovereign  im¬ 
munity  from  suit  enjoyed  by  an  Indian 
tribe; 

(b)  Authorizing  or  requiring  the 
termination  of  any  existing  trust  respon¬ 
sibility  of  the  United  States  with  respect 
to  the  Indian  people;  or 

(c)  Permitting  significant  reduction  in 
services  to  Indian  people  as  a  result  of 
this  Part. 

§  404.5  Revision  or  amend  inont  of  reg¬ 
ulations. 

Before  revising  or  amending  the  regu¬ 
lations  in  this  Part,  the  Commissioner 
shall  take  the  following  actions; 

(a)  Consult  with  Indian  tribes  and  na¬ 
tional  and  regional  Indian  organizations 
to  the  extent  practicable  about  the  need 
for  revision  or  amendment  and  consider 
their  views  in  preparing  the  proposed  re¬ 
vision  or  amendment. 

(b)  PubUsh  the  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking  to  provide  adequate 
notice  to,  and  receive  comments  from,  all 
Interested  parties. 

(c)  After  consideration  of  all  com- 
mMXts  received,  publish  the  regulations  in 
the  Federal  Register  in  final  form  not 
less  than  30  days  before  the  date  they  are 
made  effective. 

Subpart  B — ^Application  Process 
§  404.11  Eligible  applicants. 

Any  tribal  organization  which  meets 
all  of  the  following  criteria  is  eligible  to 
apply  for  a  contract  with  or  services  from 
the  Bureau  for  school  construction: 

(a)  The  tribal  organization  must  con¬ 
trol  and  manage  the  previously  private 
school  for  which  the  organization  is  ap¬ 
plying  for  a  contract  or  services  under 
this  Part. 

(b)  Title  to  the  land  on  which  the  con¬ 
struction  for  the  previously  private 
school  will  be  located  must  be  vested  in 
the  tribe  or  the  United  States. 

(c)  The  previously  private  school  con¬ 
trolled  and  managed  by  the  tribal  or¬ 
ganization  must  have  a  minimiun  current 
enrollment  or  projection  of  25  students  in 
early  childhood  through  grade  8  and/or 
50  students  in  grades  9  through  12. 

§  404.12  Obtaining  application  forms. 

Application  forms,  instructions  and  re¬ 
lated  application  materials  are  available 
from  Area  Directors  and  the  Commis¬ 
sioner.  Use  of  standard  application  forms 
will  facilitate  processing  of  applications. 
However,  they  are  not  required  if  the 
Information  contained  in  §  404.13  is 
stated  in  the  applicant  tribe’s  request  for 
a  contract  or  services. 


§  404.13  Contents  of  application. 

An  application  for  funding  under  this 
Part  shall  be  in  writing  and  shall  con¬ 
tain  the  following  information: 

(a)  Full  name,  address  and  telephone 
number  of  the  tribal  organization  which 
is  applying  for  the  contract. 

(b)  Full  name  of  tribe(s)  with  which 
the  tribal  organization  is  affiliated. 

(c)  Full  name  of  tribe(s)  directly  bene¬ 
fiting  or  receiving  services  from  the  pro¬ 
posed  contract  or  from  the  Bureau  by 
other  means. 

(d)  Documentation  of  the  tribal  re¬ 
quest  in  the  form  of  a  resolution  as  out¬ 
lined  in  §  404.15. 

'  (e)  Date  of  submission  to  the  Bureau 
and  the  name  of  the  office  where  the  ap¬ 
plication  was  submitted. 

(f)  Signature  by  the  authorized  repre¬ 
sentative  of  the  tribal  organization  and 
the  date  thereof. 

(g)  Outline  of  the  educational  program 
including: 

(1)  Narrative  description  of  elemen¬ 
tary  programs  vith  educational  phi¬ 
losophy. 

(2)  Narrative  description  of  secondary 
programs  with  educational  philosophy. 
If  application  is  for  secondary  facility, 
include  course  offering  with  each  course 
outlining  enrollment,  class  size,  class 
meetings  per  week,  minutes  per  class  and 
fraction  of  year  taught. 

(3)  What  will  happen  to  the  educa¬ 
tion  of  the  students  now,  in  1  to  3 
years  and  in  4  to  10  years  if  the  pro¬ 
posed  facilities  are  not  constructed? 
Discuss  all  available  options,  including 
but  not  limited  to: 

(i)  Off -reservation  boarding  schools. 

(ii)  On-reservation  boarding  schools. 

(iii)  Public,  Bureau  or  other  day 
schools. 

(iv)  Temporary  facilities. 

(h)  Outline  geographic  attendance 
boundaries  and  inckide: 

(1)  Map  of  attendance  area  with  de¬ 
scription. 

(2)  Description  of  other  Federal,  pub¬ 
lic  and/or  private  schools  within  the 
above  attendance  boundary. 

(3)  Discussion  of  impact  the  project 
will  have  on  the  schools  listed  in  para¬ 
graph  (h)  (2)  of  this  section  and  on 
feeder  schools. 

(4)  Bus  routes  and/or  change  in  bus 
routes  caused  by  construction  of  facili¬ 
ties. 

(i)  Outline  school  enrollment  charac¬ 
teristics  and  data  Including: 

(1)  Present  total  enrollment  and  en¬ 
rollment  by  grade. 

(2)  Enrollment  for  the  past  six  years 
by  total  and  by  grade. 

(3)  Estimate  of  enrollment  by  year 
for  the  next  five  years  by  total  and  by 
grade. 

(4)  Source  and/or  reasons  for  any  stu¬ 
dent  population  growths. 

(5)  Number  of  students  residing  in 
attendance  area  but  enrolled  in  other 
schools,  number  of  students  attending 
school  but  residing  outside  attendance 
area,  and  munber  of  people  by  age 
group  residing  In  attendance  area  be¬ 
tween  one  and  twenty-five.  The  data 


should  be  current  as  of  the  time  of  appli¬ 
cation. 

(j)  Outline  project  description  and 
justification  data  including: 

(1)  Function  of  proposed  new  facility, 
i.e.,  kitchen  dining  building  for  300  stu¬ 
dents  grades  K-8,  etc. 

(2)  Data  such  as  capacity,  date  con¬ 
structed,  square  footage  and  condition 
of  existing  facility  described  in  para¬ 
graph  (j)  (1)  of  this  section  which  needs 
to  be  replaced. 

(3)  Problems  which  may  be  encoun¬ 
tered  such  as  lack  of  adequate  construc¬ 
tion  site,  disputed  jmisdiction,  flood 
plain,  soil  conditions,  archeological  clear¬ 
ance,  lack  of  electric  power  or  water. 

(4)  Justification  for  project  (Choose 
one  and  explain) : 

(i)  The  facility  has  been  destroyed 
by  a  natural  disaster. 

(ii)  The  facility  is  unsafe  or  unsani¬ 
tary.  Documentation  in  the  form  of  an 
engineering  and/or  safety  report  must 
be  included  for  facilities  that  are  unsafe 
or  unsanitary.  Also,  there  are  no  local 
educational  facilities  available  that  can 
provide  seats  for  the  unhoused  students. 

(iii)  The  same  conditions  exist  as  given 
in  paragraph  (j)(4)(ii)  of  this  section 
for  unsafe  or  unsanitary  facilities  except 
that  other  facilities  can  be  used  to  seat 
the  unhoused  students  temporarily. 

(iv)  Unhoused  pupils  due  to  enrollment 
and  population  changes. 

(V)  The  facility  is  functionally  obso¬ 
lete.  It  will  not  meet  the  education  pro¬ 
gram  or  other  requirements  such  as  poor 
arrangement  of  rooms,  inadequate 
spaces,  structural  and  utility  changes. 

(vi)  The  facility  is  functionally  obso¬ 
lete  due  to  age.  Operation  and  main¬ 
tenance  is  costly  and  the  facility  is  im¬ 
practical  to  mkintain. 

(vii)  The  facility  will  make  it  possible 
for  children  to  attend  school  nearer  their 
home. 

(5)  A  current  overall  plan  for  con¬ 
structing  Bureau  facilities,  prepared  by 
the  Bureau  and  approved  by  the  tribes 
affected. 

(6)  Att^danoe  area  school  construc¬ 
tion  plans  and  memoranda  of  agree¬ 
ments.  Attach  any  school  construction 
plans  for  the  applicable  attendance  area 
for  all  Federal,  public  or  private  schools 
and  any  memoranda  of  agreement  con¬ 
cerning  such  plans.  If  there  are  none,  a 
current  status  report  shall  be  submitted. 

§  404.14  Assistance  in  completing  ap¬ 
plications. 

An  applicant  may  obtain  assistance  in 
completing  the  application  forms  from 
the  Agency  or  Area  Offices.  The  Super¬ 
intendent,  Area  Director,  or  Commis¬ 
sioner  shall  make  any  information  avail¬ 
able  to  the  applicant  needed  to  prepare 
the  application,  except  as  restricted  from 
disclosure  by  Uie  Freedom  of  Informa¬ 
tion  Act  (5  U.S.C.  552) ,  as  amended  by 
the  Act  of  November  21,  1974  (P.L.  93- 
502;  88Stat.  1561). 

§  404.15  Tribal  request. 

(a)  Before  the  Bureau  can  approve  a 
tribal  organization’s  application  for  a 
contract  or  services,  it  must  be  requested 
to  do  so  by  the  Indian  tribe  to  be  affected 
by  the  contract  or  services.  The  Indian 
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tribe’s  request  shall  be  in  the  form  of  a 
resolution  by  the  tribal  governing  body. 

If  the  tribal  organization  is  eqiplylng 
for  a  contract  or  services  which  will 
affect  more  than  one  tribe,  an  authoriz¬ 
ing  resolution  from  each  tribal  governing 
body  must  be  obtained  before  submitting 
the  application  to  the  Bureau  for  ap¬ 
proval. 

(b)  The  resolution  of  the  tribal  gov¬ 
erning  body  shall  also  specify  the  tribal 
organization  which  is  to  operate  the 
school.  The  resolution  shall  include  the 
results  of  the  vote  (the  number  for  and 
against),  the  date  the  resolution  was 
approved,  and  signature  of  the  person 
authorized  to  certify  the  accuracy  of  the 
information  contained  in  the  resolution. 

(c)  The  tribal  governing  body’s  request 
(resolution)  should  include  the  follow¬ 
ing; 

(1)  When  the  tribal  organization  is  the 
tribal  governing  body,  the  expiration 
date  of  the  authorities  granted  by  the 
resolution. 

(2)  When  the  tribal  organization  is 
other  than  the  tribal  governing  body : 

(i)  ’The  name  of  the  tribal  organiza¬ 
tion. 

(ii)  The  tribal  office  or  official  to  which 
the  Bureau  should  send  copies  of  docu¬ 
ments  and  correspondence. 

(iii)  Any  limitations  on  authorities 
granted  the  tribal  organization. 

(3)  The  tribal  governing  body’s  ap¬ 
proval  or  disapproval  of  the  Bureau’s 
current  overall  educational  facilities  con¬ 
struction  plan  which  includes  the  new 
construction  proposed  by  this  project  to 
ensure: 

(i)  Coordination  of  facility  construc¬ 
tion  w’ith  public  school  projects. 

(ii)  Coordination  of  faciUty  construc¬ 
tion  with  other  agencies. 

(iii)  Approval  and  support  of  the  pro¬ 
posed  project. 

(d)  Any  procedures  given  in  this  sec¬ 
tion  concerning  the  manner  in  which  a 
tribal  governing  body  passes  a  tribal  con¬ 
stitution,  law,  code,  ordinance,  or  other 
written  document.  In  such  cases,  the 
tribal  law  or  procedures  shall  be  cited  in 
the  resolution  and  shall  take  precedence. 

§  404.16  Where  to  submit  application. 

(a)  The  completed  application  with 
documentation  of  the  tribal  request(s) 
shall  be  delivered  or  mailed  to  the  Super¬ 
intendent  having  jurisdiction  over  the- 
tribe  (s)  requesting  the  contract  or 
services. 

(b)  When  the  contract  or  services 
requested  in  the  application  will  benefit 
more  than  one  tribe  under  the  jurisdic¬ 
tion  of  more  than  one  Agency  Office 
within  one  Area,  the  application  and 
documentation  of  the  tribal  requests 
shall  be  deUvered  or  mailed  to  the  Area 
Director  involved. 

(c)  When  the  contract  or  services  re¬ 
quested  in  the  application  will  benefit 
more  than  one  tribe  under  the  jurisdic¬ 
tion  of  more  than  one  Area  Office,  the 
application  and  documentation  of  the 
tribal  requests  shall  be  delivered  or 
mailed  to  the  Commissioner. 
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§  404.17  When  to  submit  application. 

Applications  may  be  submitted  by  a 
tribal  organization  to  the  Bureau  at  any 
time  to  be  placed  on  the  Bureau’s  prior¬ 
ity  listing. 

§  404.18  Agency  Office  review  and  action. 

(a)  The  Superintendent  has  30  ds^ys 
from  receipt  of  an  application  to  notify 
the  applicant  in  writing  of  its  receipt, 
review  the  application  for  completeness, 
and  request  any  needed  information 
from  the  applicant. 

(b)  When  the  Superintendent  has  de¬ 
termined  that  the  application  is  com¬ 
plete,  he  will  forward  the  completed 
application  with  documentation  of  the 
tribal  request(s)  to  the  Area  Director 
having  jurisdiction  over  that  Agency 
Office  with  a  written' statement  that  the 
application  is  complete. 

§  404.19  Area  Office  review  and  action. 

Within  30  days  after  receiving  an  ap¬ 
plication  directly  or  from  the  Superin¬ 
tendent,  the  Area  Director  will  take  the 
following  actions: 

(a)  Notify  the  applicant  in  writing 
that  the  application  was  received  in  the 
Area  Office. 

(b)  Review  each  application  sub¬ 
mitted  directly  to  the  Area  Office  as  pro¬ 
vided  in  §  404.16(b)  for  completeness 
and  obtain  any  needed  information  from 
the  applicant. 

(c)  Assign  each  proposed  project  an 
Area  Office  priority.  The  Area  Office  will 
include  an  updated  priority  index  with 
each  application  or  group  of  applications 
transmitted  to  the  Commissioner  for 
applicable  action. 

(d)  Forward  each  application  and 
documentation  of  tribal  request  (s)  to 
the  Commissioner. 

§  404.20  Priorities  for  funding  construc¬ 
tion. 

As  prescribed  in  §§  404.19(c)  and 
404.21(b),  the  Area  Director  and  Com¬ 
missioner  shall  evaluate  and  assign  pri¬ 
orities  on  the  basis  of  the  application 
data  submitted  as  required  by  §  404.13 
including; 

(a)  Education  program  required  by 
§  404.13(g). 

(b)  Geographic  attendance  boundaries 
given  in  §  404.13(h) . 

(c)  Enrollment  characteristics  given 
in  §  404.13 (i). 

(d)  Project  description  and  justifica¬ 
tion  required  by  §  404.13  (j). 

§  404.21  Central  Office  review  and 
action. 

Within  30  days  after  receiving  an  ap¬ 
plication  directly  or  from  the  Area  Di¬ 
rector,  the  Commissioner  will  take  the 
following  actions: 

(a)  Notify  the  applicant  in  'Writing 
that  the  application  was  received  in  the 
Central  Office. 

(b)  Review  each  application  submit¬ 
ted  directly  to  the  Colnmlssioner  as  given 
in  §  404.16(c)  for  completeness,  request 
any  needed  information  from  the  appli¬ 
cant,  and  assign  the  proposed  project  a 
priority. 
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(c)  Update  the  Bureauwide  priority 
listing  of  all  approved  projects  in  order 
of  priority  with  the  project  with  the 
highest  priority  listed  first.  As  new  appli¬ 
cations  are  received,  they  will  be  added 
to  the  priority  listing  according  to  their 
ranking. 

(d)  Notify  each  appUcant  in  writing 
of  the  project’s  priority  ranking  on  the 
Bureauwide  list.  The  applicant  will  be 
notified  of  any  subsequent  changes  to 
that  ranking  if  new  applications  were 
received  with  a  higher  ranking. 

§  404.22  On-site  inspection  and  cost  esti¬ 
mate. 

(a)  Three  months  before  tlie  new  fis¬ 
cal  year  begins,  the  Commissioner  or  his 
representative  shall  conduct  an  on-site 
inspection  for  projects  high  on  the  pri¬ 
ority  listing,  beginning  with  the  project 
ranked  highest  on  the  Bureauwide  pri¬ 
ority  listing.  The  on-site  inspection  is  to 
determine  which  buildings  are  to  be  re¬ 
tained,  demolished  or  remodeled  and  to 
gather  initial  information  required  for 
development  of  the  planning  document. 

(b)  From  this  information,  a  tentative 
cost  estimate  for  design,  construction 
and  equipment  will  be  made  for  budget 
purposes  in  cooperation  with  the  tribal 
organization. 

§  404.23  Preparing  a  commitincnt-to- 
fund  listing. 

As  each  high  priority  project  is  given 
an  on-site  inspection  and  a  tentative  cost 
estimate  is  made,  the  project  will  be 
placed  on  a  commitment-to-fund  list¬ 
ing.  Projects  will  be  added  as  long  as  the 
total  of  the  tentative  cost  estimates  is 
less  than  the  amoimt  of  funds  appropri¬ 
ated  for  previously  private  school  con¬ 
struction  for  the  new  fiscal  year.  Each 
applicant  will  be  notified  in  writing  when 
the  project  has  been  placed  on  the  com¬ 
mitment-to-fund  listing. 

§  404.24  Performing  construction  work. 

When  a  project  has  been  placed  on 
the  commitment-to-fimd  listing,  the  ap¬ 
plicant  will  be  given  the  following  op¬ 
tions,  subject  to  approval  by  the  request¬ 
ing  tribe(s) : 

(a)  To  negotiate  a  contract  with  the 
Bureau  to  perform  all  of  the  work  or  part 
of  the  work  needed  for  the  project  with 
the  Bureau  performing  the  rest.  Such 
contracts  shall  c<Jmply  with  the  require¬ 
ments  in  Subpart  C  of  this  Part  and  with 
41  CFR  Part  14H-70. 

(b)  To  have  the  Bureau  perform  or 
arrange  for  the  performance  of  all  the 
work  needed. 

§  404.25  Reapplication. 

Once  an  applicant  has  applied  for  a 
contract  or  services  and  the  project  has 
been  placed  on  the  Bureauwide  priority 
listing,  there  is  no  need  to  reapply.  The 
project  will  be  carried  on  the  priority 
listing  xmtil  placed  on  the  commitment- 
to-fund  list.  However,  if  changes  occur 
which  would  affect  the  project’s  rank 
and,  thus,  its  priority,  the  applicant  must 
submit  a  new  application. 
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§  404.26  Fundiof  provuicms. 

(a)  No  funds  from  any  contract  under 
this  Part  shall  be  made  available  Iqr  tbe 
Bureau  directly  to  other  than  Indian 
tribes  and  tribcd  organizations.  However. 
Indian  tribes  and  tribal  organizations 
assisted  under  this  Part  may  use  funds 
provided  to  subcontract  for  necessary 
services. 

(b)  Twenty-five  (25)  per  cent  of  all 
fimds  appropriated  mider  Title  n,  Part 
B,  section  204  of  the  Act  shall  be  ex¬ 
pended  for  constructlcsn  of  previously 
private  schools  controlled  and  managed 
by  a  tribal  organization.  Any  unobli¬ 
gated  funds  will  be  retained  until  com¬ 
pletion  of  the  project  and  unexpended 
fimds  returned  to  the  Bureau.  Projects 
which  are  partially  funded  shall  be  given 
first  consideration  for  the  additional 
funding  necessary  to  complete  such  proj¬ 
ects. 

Subpart  C — General  Contract 
Requirements 

§  404.31  Applicability. 

This  Subpart  applies  only  when  the 
applicant  exercises  the  option  of  con¬ 
tracting  with  the  Bureau  to  perform  all 
or  part  of  the  construction  work. 

§  404.32  Architectural  design. 

(a)  Plans  and  specifications  for  a  proj¬ 
ect  shall  comply  with  such  Federal,  State 
and  local  laws,  ordinances  and  regula¬ 
tions  pertaining  to  standards  or  con¬ 
struction  and  safety  requirements  as  may 
be  applicable. 

(b)  An  Architect/Engineer  shall  be 
selected  by  the  contractor  subject  to  the 
advice  and  assistance  of  the  Commis¬ 
sioner  who  shall  counsel  the  contractor 
with  respect  to  professional  qualifica¬ 
tions  and  performance  history  of  firms 
so  the  best  qualified  firm  for  the  work  Is 
selected.  No  Architect/Engineer  agree¬ 
ment  shall  be  entered  Into  by  the  con¬ 
tractor  until  the  Commissioner  has  re¬ 
viewed  the  agreement  and  consented  in 
writing  to  its  provisions. 

(c)  Plans  and  specifications  must  con¬ 
form  to  the  project  description,  with  ap¬ 
proved  revisions.  Such  plans  and  specifi¬ 
cations  must  be  forwarded  for  the  ap¬ 
proval  of  the  Commissioner  including 
schematic  design,  design  development, 
and  final  construction  document. 

§  404.33  Facilities  construction. 

(a)  The  Commissioner  may  assist  in 
preconstruction  and  construction  activi¬ 
ties  to  assure  conformity  with  the  re¬ 
quirements  of  the  Act.  Approval  of  all 
proposed  preconstruction  documents  will 
be  obtained  from  the  Commissioner.  As¬ 
sistance  prior  to  the  preparation  of  these 
and  similar  documents  will  be  provided, 
upon  request,  by  the  Commissioner  or 
his  representative.  A  preliminary  confer¬ 
ence  may  be  suggested  with  the  project 
architect  and  others  If  that  seems  de¬ 
sirable.  The  Commissioner  will  provide 
sufficient  copies  of  all  forms  used  to  pre¬ 
pare  the  documents  required  for  the 
project. 

(b)  The  Commissioner  will  provide, 
upon  request,  technical  supervision  and 
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services  to  the  contractor  In  connection  ' 
with  the  construction  school  facilities. 
'Wbai  appropriate,  sw^  sowloes  win 
provide  assistanoe  with  periodic  inspec- 
tion  of  construction  progress  and  deter* 
mine  the  propriety  of  making  partial 
payments  as  construction  progresses. 

§  404.34  Selecting  initial  equipment. 

The  Commissioner  or  his  representa¬ 
tive  may,  upon,  request,  provide  technical 
assistance  in  the  selection  of  initial 
equipment. 

§  404.35  Payment  to  contractors. 

(a)  At  the  request  of  a  contractor,  the 
Bureau  contracting  officer  may  make  ad¬ 
vance  pasunents  imder  contracts  made 
under  this  Part.  The  requirements  given 
in  this  section  and  in  Chapter  2000  of 
the  Treasury  Fiscal  Requirements  Man¬ 
ual  apply  to  making  the  advance  pay¬ 
ments. 

(b)  Any  request  for  advance  payment 
by  a  contractor  shall  specify  the 
amount  (s)  required  and  the  dates  such 
advance(s)  will  be  required  and  shall 
be  supported  by  a  schedule  of  estimated 
expenditures. 

(0)  An  initial  advance  shall  be  limited 
to  the  amount  of  estimated  expendi¬ 
tures  for  a  period  of  time  required  to 
effect  payment,  based  on  experience  in 
the  locality.  The  initial  advance  shall  be 
made  in  amounts  and  at  times  deter¬ 
mined  suitable  to  satisfy  the  minimum 
essential  needs  of  the  contractor. 

(d)  Later  advances  shall  be  made  at 
times  and  in  amounts  determined  neces¬ 
sary  to  insure  availability  of  funds  for 
timely  payment  of  the  contractor’s  ob¬ 
ligations  and  to  minimize  the  time  be¬ 
tween  withdrawal  from  the  Treasury  and 
expenditure.  Requests  for  advances  after 
an  initial  advance  shall  be  accompanied 
and  supported  by  a  report  of  expendi¬ 
tures  to  date  and  the  amount  of  funds 
on  hand. 

§  404.36  Use  and  transfer  of  Govern¬ 
ment  prop^ty. 

(a)  The  use  of  Government-owned  fa¬ 
cilities  for  tribal  purposes  may  'be  au¬ 
thorized  when  not  needed  for  Govern¬ 
ment  activities.  Transfer  of  title  to  such 
facilities  may  be  arranged  under  the  pro¬ 
visions  of  the  Act  of  June  4,  1953  (67 
Stat.  41) . 

(b)  In  carrying  out  a  contract  made 
under  this  Part,  the  Commissioner  may 
permit  a  contractor  to  use  existing  build¬ 
ings,  facilities,  and  related  equipment 
and  other  personal  property  owned  by 
the  Bureau  within  his  jurisdiction  un¬ 
der  terms  and  conditions  agreed  upon 
for  their  use  and  maintenance.  The 
property  must  conform  to  the  minimum 
standards  established  by  the  Occupa¬ 
tional  Safety  and  Health  Act  of  1970 
(84  Stat.  1590),  as  amended  (29  U.S.C. 
651). 

(c)  Use  of  (jtovernment  property  is  sub¬ 
ject  to  the  following  conditions; 

(1)  When  nonexpendable  Government 
property  is  turned  over  to  the  tribal  or¬ 
ganization  under  a  use  permit,  the  per¬ 
mittee  shall  insure  the  property  against 
damage  by  flood,  fire,  rain,  windstorm, 


vandalism,  snow  and  tornado  In  amounts 
and  with  compcuoies  satisfactory  to  the 
Federal  c^Bcer  in  charge  of  the  property.l 
In  case  of  damage  or  destnictto  of 
prepaid  by  fiood,  fire,  ratn,  windstorm,  < 
vandsdlsm.  snow  or  tornado,  the  insur¬ 
ance  money  collected  shall  te  expended 
only  fm:  repair  or  r^lacement  of  the 
property.  Otherwise,  insurance  proceeds 
shall  be  paid  to  the  Bureau. 

(2)  If  the  tribal  organization  is  self- 
insured  and  can  present  evidence  of  that 
fact  to  the  Commissioner,  insurance  for 
lost  or  damaged  p(r(«)erty  will  not  be  re¬ 
quired.  However,  the  tribal  organization 
will  be  responsible  for  replacement  of 
such  lost  or  damaged  pnn^erty  at  no  cost 
to  the  Government  or  for  paying  the 
Government  enough  to  replace  the 
pr(H)erty. 

(3)  The  permittee  shall  maintain  the 
property  in  a  reasonable  state  of  repair 
consistent  with  the  intended  use  and  ed¬ 
ucational  purposes. 

(d)  The  contractor  may  have  access  to 
existing  Bureau  records  needed  to  carry 
out  a  contract  under  this  Part,  as 
follows; 

(1)  The  Bureau  will  make  the  records 
available  subject  to  the  provisions  of  the 
Freedom  of  Information  Act  (5  UJ3.C. 
552) ,  as  amended  by  the  Act  of  Novon- 
ber  21,  1974  (Pub.  L.  93-502,  88  Stat. 
1561). 

(2)  The  contractors  may  have  access 
to  needed  Bureau  records  at  the  aiH>ro- 
prlate  Bureau  office  for  review  and  mak¬ 
ing  copies  of  selected  records. 

(3)  If  the  contractor  neds  a  small  vol¬ 
ume  of  identifiable  Bureau  records,  the 
Bureau  will  furnish  the  copies  to  the 
contractor. 

§  404.37  Wage  and  labor  standards. 

AH  laborers  and  mechanics  employed 
by  contractors  or  subcontractors  in  con¬ 
structing,  altering,  or  repairing  buildings 
or  other  facilties  in  connection  with  con¬ 
tracts  under  this  Part  shall  be  paid 
wages  not  less  than  those  on  similar  con¬ 
struction  In  the  locality  as  determined 
by  the  Secretary  of  Labor  in  accordance 
with  the  Davls-Bacon  Act  of  March  S. 
1931  (46  Stat.  1494) ,  as  amended.  How¬ 
ever,  this  requirement  does  not  apply 
where  the  contractor  is  the  recognized 
governing  body  of  the  tribe  and  the  con¬ 
struction,  alteration  or  repair  work  is 
being  performed  by  the  tribal  organiza¬ 
tion  or  the  tribe  with  its  own  employees. 

§  404.38  Indian  preference. 

(a)  Any  contract  made  by  the  Bureau 
with  a  tribal  organization  shall  provide 
that  the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  and 
opportunties  for  employment  and  train¬ 
ing  to  Indians. 

(b)  Any  contract  made  by  the  Bureau 
wltii  a  tribal  organization  shall  provide 
that  the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  the 
award  ot  subcontracts  to  Indian  organi¬ 
zations  and  Indian-owned  economic 
enteiprlses. 

(c)  All  subcontractors  onployed  by 
the  contractor  shall,  to  the  extent  possi¬ 
ble,  give  preference  to  Indians  for  em- 
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ployment  and  training  and  shall  be  re¬ 
quired  to  include  in  their  bid  submission 
a  plan  to  achieve  maximum  use  at  In¬ 
dian  personnel. 

§  404.39  Liability  and  motor  vehicle  in> 
surance. 

(a)  Tribal  organizations  shall  obtain 
public  liability  and  motor  vehicle  insur¬ 
ance  under  contracts  entered  into  with 
the  Bureau  luider  this  Part.  However, 
where  the  Bureau  contracting  ofiBcer  de¬ 
termines  that  the  risk  of  death,  personal 
injury  or  property  damage  under  the 
contract  is  small  and  that  the  time  and 
cost  of  procuring  the  insurance  is  great 
In  relation  to  the  risk,  the  contract  may 
be  exempted  from  this  requirement. 

(b)  Notwithstanding  paragraph  (a) 
of  this  section,  any  contract  which  re¬ 
quires  or  authorizes,  either  exiM'essly  or 
by  implication,  the  use  of  motor  vehicles 
must  contain  a  provision  requiring  the 
tribal  organization  to  provide  liability 
Insurance,  regardless  of  how  small  the 
risk. 

§  404.40  Recordkeeping. 

A  contractor  will  be  required  to  de¬ 
velop  and  maintain  a  record-keeping 
system  which  will : 

(a)  Fully  reflect  all  financial  transac¬ 
tions  involving  the  receipt  and  expendi¬ 
ture  of  funds  provide  imder  the  con¬ 
tract  in  a  manner  which  will  provide  ac¬ 
curate,  current  and  complete  disclosure 
of  financial  status;  correlation  with 
budget  or  allowable  cost  schedules;  and 
clear  audit  facilitating  data. 

(b)  Reflect  the  amounts  and  sources 
of  funds  other  than  Bureau  contract 
fimds  which  may  be  included  in  the  con¬ 
struction  project. 

(c)  Provide  for  the  creation,  main¬ 
tenance  and  safeguarding  of  records  of 
lasting  value. 

§  404.41  Audit  and  inspection. 

(a)  During  the  term  of  a  contract  un¬ 
der  this  Part  and  for  three  years  after 
the  project  or  undertaking  is  completed, 
the  Comptroller  General  and  the  Sec¬ 
retary,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  for 
audit  and  examination  purpKxses  to  any 
of  the  contractor’s  books,  documents, 
papers,  and  records  which,  in  their  opin¬ 
ion,  may  be  related  or  pertinent  to  the 
contract  or  any  subcontract. 

(b)  The  contractor  will  be  responsi¬ 
ble  for  maintaining  all  documents  such 
as  invoices,  piirchase  orders,  cancelled 
checks,  balance  sheets  and  all  other  rec¬ 
ords  relating  to  flnancial  transactions  in 
a  manner  which  will  facilitate  auditing. 
The  contractor  will  be  responsible  for 
maintaining  flies  of  correspondence  and 
other  dociunents  relating  to  the  admin¬ 
istration  of  the  program  imder  the  con¬ 
tract  properly  separated  from  general 
records  or  cross-referenced  to  general 
flies. 

(c)  The  contractor  receiving  funds 
under  this  Part  shall  be  primarily  re¬ 
sponsible  for  contract  compliance. 

(d)  The  records  Involved  in  any  claim 
or  expenditure  that  has  been  questioned 
shall  be  further  maintained  until  final 


determination  has  been  made  on  the 
questioned  expenditure. 

(e)  All  contracts,  reports,  budgets, 
budget  estimates,  plans,  and  other  docu¬ 
ments  pertaining  to  administration  of 
the  contract  shall  be  made  available  by 
the  contractor  The  contractor  shall  pro¬ 
vide,  free  of  charge,  sin^e  copies  of  such 
documents  upon  request. 

§  404.42  Freedom  of  information. 

(a)  Unless  otherwise  required  by  law, 
the  Bureau  shall  not  place  restrictions 
on  contractors  which  will  limit  public  ac¬ 
cess  to  the  contractor’s  records  except 
when  records  must  remain  confidential. 

(b)  A  contractor  under  this  Part  shall 
make  all  reports  and  information  con¬ 
cerning  the  contract  available  to  the 
Indian  people  which  the  contractor 
serves  or  represents.  Reports  and  infor¬ 
mation  may  be  withheld  from  disclosure 
only  when  both  of  the  following  condi¬ 
tions  exist: 

(1)  The  reports  and  information  fall 
within  one  of  the  following  exempt  cate¬ 
gories: 

(1)  Specifically  required  by  statute  or 
Executive  Order  to  be  kept  secret. 

(ii)  Commercial  or  flnancial  informa¬ 
tion  obtained  from  a  person  or  Arm  on  a 
privileged  or  confldential  basis. 

(iii)  Personnel,  medical,  and  similar 
flies  where  disclosure  would  be  a  clearly 
unwarranted  invasion  of  personal  pri¬ 
vacy. 

(iv)  Geological  and  geophysical  infor¬ 
mation  and  data  concerning  wells. 

(2)  Disclosure  is  prohibited  by  statute 
or  Executive  Order  or  sound  grounds  ex¬ 
ist  for  using  ttie  exemption  given  in 
paragraph  (b)  (1)  of  this  section. 

(c)  A  request  to  inspect  or  copy  reports 
and  information  shall  be  in  writing  and 
must  reasonably  describe  the  reports  and 
information  requested.  The  request  may 
be  delivered  or  mailed  to  the  contractor 
within  10  working  days  after  receiving 
the  request,  the  contractor  shall  deter¬ 
mine  whether  to  grant  or  deny  the  re¬ 
quest.  The  requester  shall  be  notlfled 
Immediately  of  the  determination. 

(d)  The  time  limit  for  making  a  de¬ 
termination  may  be  extended  up  to  an 
additional  ten  (10)  working  days  for  good 
reason.  The  requester  shall  be  notified 
in  writing  of  the  extension,  reasons  for 
the  extension,  and  the  date  on  which  the 
determination  is  expected  to  be  made. 

§  404.43  Reporting. 

(a)  A  contractor  tmder  this  Part  shall 
make  a  detailed  report  to  the  Commis¬ 
sioner  after  construction  is  completed. 
The  report  shall  include,  but  not  be  lim¬ 
ited  to,  an  accounting  of  the  amoimts 
and  pmposes  for  which  the  contract 
f  tmds  were  expended. 

(b)  The  contractor  shall  furnish  other 
reports  when  and  as  required  by  the 
Commissioner. 

(c)  A  contractor  under  this  Part  shall 
send  copies  of  the  reports  required  by 
paragraphs  (a)  and  (b)  of  this  section 
to  the  tribal  governing  body(s)  who  re¬ 
quested  the  contract  at  the  same  time 
as  the  reports  are  sent  to  the  Bureau. 


§  404.44  Repayment  of  funds. 

Any  funds  paid  under  a  contract  en¬ 
tered  into  ynder  this  Part  which  are  not 
expended,  obligated  or  used  for  the  pur¬ 
poses  of  the  contract  during  its  term 
shall  be  returned  to  the  Bureau. 

§  404.45  Penalties. 

If  any  ofiBcer,  director,  agent,  or  em¬ 
ployee  of,  or  connected  with,  any  con¬ 
tractor  or  subcontractor  imder  this  Part 
embezzles,  willfully  misapplies,  steals,  or 
obtains  by  fraud  any  of  the  funds  or 
property  connected  with  the  contract  or 
subcontract,  he  shall  be  subject  to  the 
following  penalties; 

(a)  If  the  amount  Involved  does  not 
exceed  $100,  he  shall  be  fined  not  more 
than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both. 

(b)  If  the  amount  involved  exceeds 
$100,  he  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  tK5n 
two  years,  or  both. 

§  404.46  Applicable  procurement  regu< 
lations. 

41  CPR  Part  14H-70  provides  the  con¬ 
tract  clauses  which  shall  be  included  in 
contracts  made  with  tribal  organizations 
under  this  Part  and  places. some  require¬ 
ments  on  them  in  addition  to  those  given 
in  this  Subpaxt. 

§  404.47  Contract  revision  or  amend¬ 
ment. 

(a)  Any  contract  made  under  this 
Part  may  be  revised  or  amended  as 
deemed  necessary  to  carry  out  the  pur¬ 
poses  of  the  contract.  No  revision  or 
amendment  shall  be  made  without  the 
consent  of  the  contractor.  A  contractor 
may  make  a  written  request  for  a  revi¬ 
sion  or  amendment  of  a  contract  to  the 
Bureau  contracting  ofiBcer. 

(b)  If  the  contracting  ofiBcer  disap¬ 
proves  the  proposed  revision  or  amend¬ 
ment  of  the  contract,  he  will  notify  the 
contractor  in  writing  within  30  days  af¬ 
ter  receiving  the  request.  The  notice 
shall  state; 

(1)  The  objections  to  the  requested  re¬ 
vision  or  amendment. 

(2)  The  right  of  the  contractor  to  ap¬ 
peal  as  provided  in  Subpart  C  of  43  CFR 
Part  4. 

§  404.48  Cancelling  a  contract  for  cause. 

(a)  Any  contract  entered  into  under 
this  Part  may  be  cancelled  for  cause 
when  the  contractor  falls  to  perform  the 
work  called  for  under  the  contract. 

(b)  Before  cancelling  the  contract,  the 
Bureau  will  advise  the  contractor  in 
writing  of  the  following: 

(1)  The  reasons  why  the  Bureau  is 
considering  cancelling  the  contract. 

(2)  That  the  contractor  will  be  given 
an  opportunity  to  bring  its  work  up  to 
an  acceptable  level. 

(3)  That  the  Bureau  may  furnish  tech¬ 
nical  advice  and  assistance  to  help  over¬ 
come  the  deficiencies  in  the  contract 
performance,  when  requested. 

(c)  If  the  contractor  does  not  over¬ 
come  the  deficiencies  in  its  contract  per¬ 
formance,  the  Bureau  will  cancel  the 
contract  for  cause.  ’The  Bureau  will  noti- 
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fy  the  contractor.  In  writing,  of  the  can¬ 
cellation.  The  notice  shall  c^ve  the  rea¬ 
sons  for  the  cancellation  and  the  right 
of  the  contractor  to  appeal  under  Sub¬ 
part  C  of  43  CPR  Part  4. 

(d)  When  a  contract  is  cancelled  for 
cause,  the  Bureau  will  either  perform  the 
work  with  its  own  forces  or  by  another 
contract,  as  appropriate.  However,  when 
the  contract  is  with  other  than  the  gov¬ 
erning  boy  of  the  Indian  tribe,  the  advice 
of  the  trlbe(s)  will  be  obtain^  to  deter¬ 
mine  how  they  wish  the  work  to  be  per¬ 
formed. 

Subpart  D — Appeals 
§  404.51  (xmtract  appeaL 
A  contractor  may  appeal  an  adverse 
decision  or  action  of  a  Bureau  contract- 
'  Ing  officer  regarding  a  contract  under 
this  Part  as  provided  in  Subpart  C  of  43 
CPR  Part  4. 

S  404.52  Appeal  from  decision  to  can¬ 
cel  contract  for  cause. 

(  A  contractor  may  appeal  the  decision 
of  a  Bureau  official  to  cancel  a  contract 
I  under  this  Part  for  cause.  The  appeal 
shall  be  made  as  provided  in  Subpart  C 
^  of  43  CPR  Part  4. 

^  §  404.53  Odier  appeals. 

;  Any  decision  or  action  taken  by  a  Bu¬ 
reau  official  under  this  Part,  other  than 
^  those  given  in  Si  404.51  and  404.52  may 
be  appealed  only  as  provided  in  Part  2 
of  this  chapter. 


PART  405— STAFFING 

I  Sac. 

I  406.1  Purpose  and  scope. 

406.2  DellnitlODs. 

4064  Methods  ior  staffing. 

406.4  Implementing  regulations. 

Authoeitt:  Sec.  602,  84  Stat.  1909,  1925; 
Bee.  106,  Pub.  L.  93-638,  88  Stat.  2203;  25 
UA.C.  48. 

8  405.1  Purpose  and  scope. 

'  The  purpose  of  this  Part  is  to  outline 
methods  available  to  tribes  for  utilizing 
the  services  of  Bureau  employees.  These 
regulations  are  not  Intended  to  prevent 
an  Indian  tribe  or  tribal  OTganizatlon 
from  staffing  their  programs  in  the  man¬ 
ner  they  feel  appropriate.  However,  when 
an  Indian  tribe  or  tribal  organization 
I  decides  to  provide  Bureau  employees 
certain  Federal  benefits,  Civil  Service 
Commission  regulations  must  be 
adhered  to. 

8  405.2  Definitions. 

I  As  used  in  this  Part; 

(a)  “Act"  means  the  Indian  Self-De¬ 
termination  and  Education  Assistance 
Act  (PubUc  Law  93-638,  88  Stat  2203) . 

(b)  “Area  Director”  means  the  official 
in  charge  of  a  Bureau  of  Indian  Affairs 
Area  Office. 

(c)  “Bureau”  means  the  Bureau  of 
Indian  Affairs. 

(d)  “Comxnlssioner”  means  the  Cmn- 
mission^  of  Indian  Affairs. 

(e)  “Days”  means  calendar  days. 

(f )  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 
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(g)  “Indian  tribe”  means  any  Indian 
Tribe,  Band,  Nation,  Rancherla,  Pueblo, 
Cokmy  or  Community.  Including  any 
Alaska  Native  village  or  reglmial  or  vil¬ 
lage  corporation  as  defined  in  or  estab¬ 
lished  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat  688) 
which  is  recognized  as  eligible  by  the 
Secretary  for  the  special  programs  and 
services  provided  by  the  Secretary  to 
Indians  because  of  their  status  as 
Indians. 

(h)  “Superintendent”  means  the  of¬ 
ficial  in  charge  of  a  Biireau  of  Indian 
Affairs  Agency  Office. 

(i)  ‘“Tribal  Chairman”  means  tribal 
chairman,  governor,  chief  or  other  per¬ 
son  recognized  by  the  tribal  government 
as  its  chief  executive  officer. 

(j)  “Tribal  government”  and  “tribal 
council”  means  the  recognized  governing 
body  of  any  Indian  tribe. 

(k)  “Tribal  mganlzation"  means  the 
recognized  governing  body  of  any  Indian 
tribe;  any  legally  established  organiza¬ 
tion  of  Indians  which  is  controlled,  sanc¬ 
tioned,  or  chartered  by  such  governing 
body  or  which  is  democratically  elected 
by  the  adult  members  (rf  the  Indian  com¬ 
munity  to  be  served  by  such  organlza- 
tiem  and  which  Includes  the  maximum 
participation  of  Indians  in  all  phases  of 
its  activities. 

§  405.3  Methods  for  staffing. 

An  Indian  tribe  may  use  any  of  the 
following  three  methods  to  employ  or 
obtain  the  assignment  of  Bureau  em¬ 
ployees: 

(a)  Agreement  in  accordance  with  the 
Intergovernmental  Personnel  Act  of  1970 
(5  UB,C.  3371-3376).  The  agreement 
shall  be  arranged  between  the  tribal  or¬ 
ganization,  the  employee,  and  the  Area 
Director  cm:  Commissioner.  Assistance  will 
be  provided  by  the  Area  Personnel  Office 
in  complying  with  Civil  Service  Instruc¬ 
tions  (Federal  Personnel  Manual  Chapter 
334)  for  completing  an  agreem^t. 

(b)  Employment  of  Bureau  employees 
on  or  before  December  31.  1985,  when 
serving  under  an  appointment  not  limit¬ 
ed  to  one  year  or  less.  A  mutual  agree¬ 
ment  will  be  made  between  a  tribal 
organization  and  the  employee  before 
leaving  Federal  employment  to  retain 
coverage  for  any  of  the  following  Federal 
benefits: 

(1)  Compensation  for  work  injuries. 

(2)  Retirement. 

(3)  Health  Insurance. 

(4)  Life  insurance. 

(c)  An  agreement  by  an  Indian  tribe  in 
accordance  with  the  1834  Act  (25  U.S.C. 
48)  may  be  made  in  connection  with  con¬ 
tracts  under  section  102  of  the  Act. 

(1)  The  agreement  may  provide  for  the 
tribal  government  to  direct  the  day-to- 
day  activities  of  Bureau  employees.  Trib¬ 
al  government  direction  of  Bureau  em¬ 
ployees  means  the  tribal  chairman  or 
other  tribal  official,  as  designated  by  the 
tribal  governing  body,  is  responsible  for 
the  idannlng,  comxlinatlon,  and  comple- 
tkMi  of  the  dadly  on-the-job  assignments 
of  Bureau  employees.  The  dally  assign¬ 
ments  of  each  sw^  Bureau  employee  are 
limited  to  those  that  fall  within  the  gen¬ 


eral  range  of  duties  prescribed  in  th^ 
employee’s  Buzeau  poBitiem.  ^ 

(2)  The  agreement  to  direct  day-to- 

day  activities  of  Bureau  employees  shn-ii 
Include  all  employees:  ^ 

(1)  whose  positions  are  in  the  program 
or  portion  of  the  program  to  be  con¬ 
tracted;  or  j! 

(ii)  in  a  portion  of  the  program  to  con¬ 
tinue  imder  Bureau  operation  in  connec- 
tkHi  with  a  ccMitract  for  other  portlmis  of 
the  iMX)gram.  --  4 

(3)  The  proposed  agreement  will  be 
worked  out  between  the  tribe,  the  Super- 
intmulent,  and  the  Area  Director  and  for¬ 
warded  to  the  Commissioner  for  final 
ai^roval. 

(4)  When  a  contract  does  hot  include 
an  agreement  for  direction  of  Bureau 
employees,  the  Area  Director  will  be  noti¬ 
fied  at  least  120  days  In  advance  of  the 
proposed  effective  date  of  the  contract  to 
allow  time  for  placement  of  affect^ 
employees. 

§  405.4  Implementing  regulations.  ^ 

Regulations  to  Implement  section  105 
of  the  Act  will  be  Issued  by  the  CSvll 
Service  Ccunmlssion  in  5  CFR.  regu¬ 
lations  will  cover  the  situations  described 
in  paragraphs  (a)  and  (b)  of  i  405.3. 
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AoTHoarry;  34  CFR  256;  Sec.  104,  PubUc 

lAW  98-638,  88  Stat.  2203,  unless  otherwise 
noted. 

1 

§  406.1  Purpoee  and  scope. 

(a)  The  purpose  of  the  regulations  In 
this  Part  is  to  ^ve  the  uniform  adminis¬ 
trative  requirements  for  grants  awarded 
by  the  Bureau  of  Indian  Affairs. 

(b)  The  regulations  in  this  Part  shall 
apply  to  an  grants  awarded  by  the  Bu¬ 
reau  of  Indian  Affairs  unless  the  Part 
which  gives  the  application  process  and 
special  requirements  for  the  sipeclfic  type 
of  grant  states  otherwise. 

§  406.2  Dd^nitions. 

As  used  in  this  Part:  ' 

(a)  “Advancy  by  Treasury  check” 
means  a  paymmt  made  by  a  Treasury 
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check  to  a  grantee  upon  its  request  or 
through  the  use  of  predetermined  pay¬ 
ment  schedules  before  payments  are 
made  by  the  grantee. 

(b)  “Date  of  completion”  means  the 
date  when  all  work  under  a  grant  is  com¬ 
pleted  or  the  date  in  the  grant  award 
document,  or  any  supplement  or  amend¬ 
ment  thereto,  on  which  Federal  assist¬ 
ance  ends. 

(c)  “Disallowed  costs”  means  those 
charges  to  a  grant  which  the  Bmeau  or 
its  representative  determines  to  be  unal¬ 
lowable. 

(d)  “Economic  enterprise”  means  any 
commercial,  industrial,  agricultural  or 
business  activity  that  is  at  least  51  per¬ 
cent  Indian  owned,  established  or  or¬ 
ganized  for  the  purpose  of  profit. 

(e)  “Excess  property”  means  property 
under  the  control  of  the  Bureau  which, 
as  determined  by  the  Commissioner,  is  no 
longer  required  for  its  needs. 

(f)  “Expendable  personal  property” 
means  all  tangible  personaK  property 
other  than  nonexpendable  property. 

(g)  “Grant  closeout”  means  the  proc¬ 
ess  by  which  the  Bureau  determines  that 
all  applicable  administrative  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  the  grantee  and  the  Bureau. 

(h)  “Grantee”  means  the  entity  which 
is  responsible  for  administration  of  the 
grant. 

(i)  “Indian  tribe”  means  any  Indian 
Tribe,  Band,  Nation,  Rancheria,  Pueblo, 
Colony  or  Community,  including  any 
Alaska  Native  village  or  regional  or  vil¬ 
lage  corporation  as  defined  in  or  estab¬ 
lished  pxrrsuant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat.  688) 
which  is  recognized  as  eligible  by  the 
Secretary  for  the  special  programs  and 
services  provided  by  the  Secretary  to 
Indians  because  of  their  status  as 
Indians. 

(j)  “Letter  of  credit”  means  an  instru¬ 
ment  certified  by  an  authorized  official 
of  the  Bureau  which  authorizes  a  grantee 
to  draw  funds  when  needed  from  the 
Treasury,  through  a  Federsd  Reserve 
Bank  and  the  grantee’s  commercial  bank, 
in  accordance  with  the  provisions  of 
Treasury  Circular  No.  1075. 

(k)  “Nonexpendable  personal  prop¬ 
erty”  means  tangible  personal  property 
having  useful  life  of  more  than  one  year 
and  an  acquisition  cost  of  $300  or  more 
per  unit.  A  grantee  may  use  its  own  defi¬ 
nition  of  nonexpendable  personal  prop¬ 
erty  prodded  that  such  definition  would 
at  least  include  all  tangible  personal 
property  as  defined  above. 

(l)  “Personal  property”  means  prop¬ 
erty  of  any  kind  except  real  property. 
It  may  be  tangible — Shaving  physical 
existence,  or  intangible — Shaving  no  phys¬ 
ical  existence,  such  as  patents,  inven¬ 
tions,  and  cop5n:ights. 

(m)  “Real  property”  means  land,  land 
Improvements,  structures  and  appurte¬ 
nances  thereto,  excluding  removaUe  per¬ 
sonal  property,  machinery  and  equip¬ 
ment. 

(n)  “Reimbursement  by  Treasury 
check”  means  a  payment  made  to  a 
grantee  with  a  Treasury  check  upon  re¬ 


quest  for  reimbursement  from  the 
grantee. 

(o)  “Suspension  of  a  grant”  means  an 
action  by  the  Bureau  which  temporarily 
suspends  assistance  imder  the  grant 
pending  corrective  action  by  the  grantee 
or  pending  decision  to  terminate  the 
grant  by  the  Bureau. 

(p)  “Termination  of  a  grant”  means 
the  cancellation  of  Federal  assistance, 
in  whole  or  in  part,  under  a  grant  at  any 
time  prior  to  the  date  of  completion. 

(q)  “Tribal  organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe;  any  legally  established  organiza¬ 
tion  of  Indians  which  is  controlled,  sanc¬ 
tioned,  or  chartered  by  such  governing 
body;  or  any  legally  established  organi¬ 
zation  of  Indians  which  is  democratically 
elected  by  the  adult  members  of  the  In¬ 
dian  community  to  be  served  by  such 
organization  and  which  includes  the 
maximum  participation  of  Indians  in  all 
phases  of  activities. 

§  406.3  Cash  depositories. 

(a)  Except  for  situations  described  in 
paragraphs  (b)  and  (c)  of  this  section, 
the  Bureau  will  not: 

(1)  Require  physical  segregation  of 
cash  depositories  for  Bitreau  grant  funds 
provided  to  a  grantee. 

(2)  Establish  any  eligibility  require¬ 
ments  for  cash  dep>ositories  in  which 
Bureau  grant  fvmds  are  deposited  by 
grantees  or  their  subgrantees. 

(b)  A  separate  bank  account  shall  be 
used  when  payments  imder  letter  of 
credit  are  m^e  on  a  “check-paid”  basis 
in  accordance  with  agreements  entered 
into  by  a  grantee,  the  Bureau,  and  the 
banking  institutions  involved.  A  check- 
paid  basis  letter  of  credit  is  one  under 
which  funds  are  not  drawn  from  the 
Treasury  until  the  grantee’s  checks  have 
been  presented  to  its  bank  for  payment. 

(c)  Consistent  with  the  national  goal 
of  expanding  the  opportunties  for  minor¬ 
ity  business  enterprises,  grantees  are  en¬ 
couraged  to  use  minority  banks. 

§  406.4  Bondings  and  insurance. 

In  administering  Bureau  grants, 
grantees  shall  observe  their  regular  re¬ 
quirements  and  practices  with  respect  to 
bonding  and  Insurance.  The  Bureau  will 
not  impose  additional  bonding  and  in¬ 
surance  requirements,  including  fidelity 
bonds,  except  as  provided  in  paragraphs 
(a)  and  (b)  of  this  section. 

(a)  The  recipient  of  a  Bureau  grant 
which  requires  contracting  for  construc¬ 
tion  or  facility  improvement  (including 
any  Bureau  grant  which  provides  for  al¬ 
terations  or  renovations  of  real  property) 
shall  follow  its  own  requirements  and 
practices  relating  to  bid  guarantees,  per¬ 
formance  bonds,  and  payment  bonds  ex¬ 
cept  for  contr^ts  exceeding  $100,000. 
For  contracts  exceeding  $100,000,  the 
minimum  requirements  shall  be  as 
follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid  price. 
The  bid  guarantee  shall  consist  of  a  firm 
commitment  such  as  a  bid  bond,  certified 
check,  or  other  negotiable  instrument 
accompanying  a  bid  as  assurance  that 


the  bidder  will,  upon  acceptance  of  his 
bid,  execute  such  contractual  documents 
as  may  be  required  within  the  time 
specific. 

(2)  A  performance  bond  on  the  part 
of  the  contractor  for  100  percent  of  the 
contract  price,  A  performance  bond  is 
one  executed  in  connecticm  with  a  con¬ 
tract  to  secure  fulfillment  of  all  the  con¬ 
tractor’s  obligations  under  the  contract. 

(3)  A  payment  bond  on  the  part  of 
the  part  of  the  contractor  for  100  per 
cent  of  the  contract  price.  A  pa3anent 
bond  is  one  executed  in  connection  with 
a  contract  to  assure  payment  as  required 
by  law  of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(b)  Where,  in  connection  with  a  Bu¬ 
reau  grant,  the  Bureau  also  guarantees 
the  payment  of  money  borrowed  by  the 
grantee,  the  Bureau  may  at  its  discretion 
require  adequate  bonding  and  hmir- 
ance  if  the  bonding  and  Insurance  re¬ 
quirements  of  the  gn^ntee  are  not  deemed 
to  be  sufficlmt  to  protect  adequately  the 
interests  of  the  Federal  Government. 

§  406.5  Recordkeeping. 

(a)  The  Bureau  shall  not  Impose  rec¬ 
ord  retention  requirements  over  and 
above  those  established  by  the  grantee 
except  that  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  a  Bureau 
grant,  or  to  any  subgrant  (or  negotiated 
contract  exceeding  $2500)  under  a  grant, 
shall  be  retained  for  a  period  of  three 
years,  with  the  following  qualifications: 

(1)  The  records  shall  be  retained  be¬ 
yond  the  three  year  period  if  audit  find¬ 
ings  have  not  been  resolved. 

(2)  Records  for  nonexpendable  prop¬ 
erty  which  was  acquired  with  Bureau 
grant  funds  shall  be  retained  for  three 
years  after  its  final  disposition. 

(3)  When  grant  records  are  trans¬ 
ferred  to  or  maintained  by  the  Bureau, 
the  three-year  retention  requirement  is 
not  applicable  to  the  grantee. 

(b)  The  retention  period  starts  from 
the  date  of  submission  of  the  final  ex¬ 
penditure  report  or,  for  grants  which  are 
renewed  annually,  from  the  date  of  the 
submission  of  the  annual  expenditure  re¬ 
port. 

(c)  Grantees  are  authorized,  if  they 
desire,  to  substitute  microfilm  copies  in 
lieu  of  original  records. 

(d)  The  Bureau  shall  request  transfer 
of  certain  records  to  its  custody  from 
grantees  when  it  determines  that  the  rec¬ 
ords  possess  long-term  retention  value. 
However,  in  order  to  avoid  duplicate  rec¬ 
ordkeeping  the*  Bureau  may  make  ar¬ 
rangements  with  the  grantee  for  the 
grantee  to  retain  any  records  which  are 
continuously  needed  for  joint  use. 

(e)  The  Secretary  of  the  Interior  and 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives  shall  have  access  to  any 
books,  documents,  papers,  and  records 
of  the  grantees  and  their  subgrants 
which  are  pertinent  to  a  specific  grant 
program  for  the  purpose  of  making  audit, 
examination,  excerpts,  transcripts  and 
copies  at  government  expense. 
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(f)  Unless  other^’ise  required  by  law, 
the  Bureau  shall  not  place  restrictions  on 
grantees  which  will  limit  public  access 
to  the  grantee’s  records  created  as  part 
of  the  grant  except  when  records  must 
remain  confidential.  Following  are  some 
of- the  reasons  for  withholding  records: 

(1)  Prevent  a  clearly  imwarranted  In¬ 
vasion  of  personal  privacy; 

(2)  Specifically  required  by  statute  or 
Executive  Order  to  be  kept  secret; 

(3)  Commercial  or  financial  informa¬ 
tion  obtained  from  a  person  or  firm  on  a 
privileged  or  confidential  basis. 

§  406.6  Program  income. 

(a)  No  grantee  receiving  a  grant  shall 
be  held  accountable  for  interest  earned 
on  grant  funds,  pending  their  disburse¬ 
ment  for  program  purposes. 

(b)  Proceeds  from  the  sale  of  real  or 
personal  property,  either  provided  by  the 
Federal  Government  or  purchased  in 
whole  or  in  part  with  Federal  fimds,  shall 
be  handled  in  accordance  with  §  406.11. 

■  (c)  Royalties  received  from  copyrights 

and  patents  produced  under  the  grant 
during  the  grant  period  shall  be  retained 
by  the  grantee  and,  in  accordance  with 
t^  grant  agreement,  be  either  added  to 
the  funds  already  committed  to  the  pro¬ 
gram  or  deducted  from  total  allowable 
project  costs  fm*  the  purpose  of  deter¬ 
mining  the  net  costs  on  which  the  Bureau 
share  of  costs  will  be  based.  After  termi¬ 
nation  or  completion  of  the  grant,  the 
Bureau  share  of  royalties  in  excess  of 
$200  received  annually  shall  be  retiuned 
to  the  Bureau  in  the  absence  of  other 
specific  agreements  between  the  Bureau 
and  the  grantee.  The  Bureau  share  of 
royalties  shall  be  computed  on  the  same 
ratio  basis  as  the  Bureau  share  of  the 
total  project  cost. 

I  (d)  All  other  program  income  earned 
during  the  grant  period  shall  be  retained 
by  the  grantee  and,  in  accordance  with 
the  grant  agreement,  shall  be  either: 

(1)  Added  to  fimds  committed  to  the 
project  by  the  Bureau  and  the  grantee 
and  be  to  further  eligible  program 
objectives,  or 

(2)  Deducted  from  the  total  project 
costs  for  the  pmpose  of  determining  the 
net  costs  on  which  the  Bmeau  share  of 
costs  wiH  be  based. 

(e)  Grantees  shall  record  the  receipt 
and  expenditures  of  revenues  (such  as 
taxes,  special  assessments,  levies,  fines, 
etc.)  as  a  part  of  grant  project  transac¬ 
tions  when  such  revenues  are  specifically 
earmarked  for  a  grant  project  in  accord¬ 
ance  with  grant  agreements. 

§  406.7  Standards  for  grantee  Onancial 
management  systems. 

'  (a)  Ghmtee  financial  manag^ent 

systems  for  grants  and  subgrantee  fi¬ 
nancial  management  systems  for  sub¬ 
grants  shall  provide  for: 

(1)  Accurate,  current,  and  complete 
disclosure  of  the  financial  results  of  each 
grant  program  in  accordance  with  Fed¬ 
eral  reporting  requironents  and  for  each 
subgrant  in  accordance  with  the 
grantees’  requirements.  Except  when 
specifically  required  by  law,  the  Bureau 
will  not  require  financial  reporting  on 


the  accrual  basis  from  tribal  organiza¬ 
tions  whose  records  are  not  maintained 
<m  that  basis.  However,  when  accrual  re¬ 
porting  is  required  by  law,  tribal  organi¬ 
zations  whose  records  are  not  maintained 
on  that  basis  will  not  be  required  to  con¬ 
vert  their  accounting  systems  to  the  ac¬ 
crual  basis;  they  may  develop  the  accrual 
Information  through  an  analysis  o£  the 
documentation  on  hand  or  on  the  basis 
of  best  estimates. 

(2)  Records  which  identify  adequately 
the  source  and  application  of  funds  for 
grant — or  subgrant — supported  activi¬ 
ties.  Ihese  records  shall  contain  infor¬ 
mation  pertaining'  to  grant  or  subgrant 
awards  and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays,  and  income. 

(3)  Effective  control  over  and  account¬ 
ability  for  all  grant  or  subgrant  funds, 
and  real  and  personal  property  acquired 
with  grant  or  sul^ant  funds.  Grantees 
and  sub^rantees  shall  adequately  safe¬ 
guard  all  such  property  and  shall  assure 
that  it  is  used  solely  for  authorized 
purposes. 

(4)  Comparison  of  actual  with  budg¬ 
eted  amounts  for  each  grant  or  sub¬ 
grant,  and,  when  specifically  required  by 
the  performance  reporting  requirements 
of  the  grant  or  sub^ant,  relation  of  fi¬ 
nancial  information  with  performance 
or  productivity  data,  including  the  pro¬ 
duction  of  unit  cost  information. 

(5)  Procedures  to  minimize  the  time 
elapsing  between  the  transfer  of  funds 
from  the  U.S.  Treasury  and  the  disburse¬ 
ment  by  the  grantee,  whenever  funds 
are  advanced  by  the  Federal  Govern¬ 
ment.  When  advances  are  made  by  a 
lettcr-of-credit  method,  the  grantee  shall 
make  drawdowns  from  the  U.S.  ’Treasury 
through  his  cmnmercial  bank  as  close 
as  possible  to  the  Ume  of  making  the 
disbursements.  Subgrantees  shall  insti¬ 
tute  shnilar  procedures  when  funds  are 
advanced  by  the  grantee. 

(6)  Procedures  for  determing  the 
allowability  and  allocability  of  costs  shall 
be  in  accordance  with  the  applicable  cost 
principles  prescribed  in  Appendix  A  of 
this  Part. 

(7)  Accounting  records  which  are  sup¬ 
ported  by  source  documentation. 

(8)  A  systematic  method  to  assure 
timely  and  appropriate  resolution  of  au¬ 
dit  findings  and  recommendations. 

(b)  Grantees  shall  require  subgrantees 
(recipients  of  grants  which  are  passed 
through  by  the  grantee)  to  adopt  all  of 
the  standards  in  paragraph  (a)  of  this 
section. 

§  4fi6.8  Financiiil  reporting  require* 

Requirements'  for  grantees  to  report 
financial  information  to  the  Bureau,  and 
to  request  advances  and  reimbursement 
when  a  letter  of  credit  method  is  not 
•  used,  are  prescribed  in  Appendix  B  of 
this  Part. 

§  406.9  Monitoring  and  reporting  pro¬ 
gram  performances. 

(a)  Grantees  shall  constantly  moni¬ 
tor  the  performance  under  grant-sup¬ 
ported  activities  to  assure  that  adequate 
progress  is  being  made  toward  achieving 


the  goals  of  the  grant.  This  review  shall 
be  made  for  each  program,  function,  or 
activity  of  each  grant  as  set  forth  in  the 
approved  grarit  application. 

(b)  Grantees  shidl  submit  a  perform¬ 
ance  report  for  each  grant  which  briefly 
presents  the  following  for  each  program, 
function,  or  activity  involved: 

(1)  A  comparison  of  actual  accom¬ 
plishments  to  the  goals  established  for 
the  period.  Where  the  output  of  grant 
programs  can  be  readily  quantified,  such 
quantitative  data  should  be  relate  to 
cost  data  for  computation  of  unit  costs. 

(2)  Reasons  for  slippage  in  those  cases 
where  established  goals  were  not  met. 

(3)  Other  pertinent  information  in¬ 
cluding.  when  appropriate,  analysis  and 
explanation  of  cost  overruns  or  high 
unit  costs. 

(c)  Grantees  sh^  submit  the  perform¬ 
ance  reports  to  tfie  Bureau  with  the  Fi¬ 
nancial  Status  Reports  (prescribed  in 
Appendix  B  of  tJtiis  Part)  in  the  fre¬ 
quency  established  by  Appendix  B.  The 
Bureau  shall  prescribe  the  frequency 
with  which  the  performance  reports  will 
be  submitted  with  the  Request  for  Ad¬ 
vance  or  Reimbursement  (prescribed  in 
Appendix  B)  when  that  form  is  used  in 
lieu  of  the  Financial  Status  Report.  In 
no  case  shall  the  performance  reports 
be  required  more  frequently  than  quar¬ 
terly  or  less  frequently  than  annually. 

(d)  Between  the  required  performance 
reporting  dates,  events  may  occur  which 
have  significant  impact  upon  the  proj¬ 
ect  or  program.  In  such  cases,  the 
grantee  ^all  inform  the  Bureau  as  soon 
as  the  following  types  of  conditions  be¬ 
come  known: 

(1)  Problems,  delays,  or  adverse  con¬ 
ditions  which  will  materially  affect  the 
ability  to  attain  program  objectives,  pre¬ 
vent  the  meeting  of  time  schedules  and 
goals,  or  preclude  the  attainment  of  proj¬ 
ect  work  units  by  established  time  pe¬ 
riods.  This  disclosure  shall,  be  accom¬ 
plished  by  a  statement  of  the  action 
taken,  or  contemplated,  and  any  Bureau 
assistance  needed  to  resolve  the  situa¬ 
tion. 

(2)  Favorable  developments  or  events 
which  enable  meeting  time  schedules 
and  goals  sooner  than  anticipated  or 
producing  more  work  units  than  orig¬ 
inally  projected. 

(e)  If  any  performance  review  con¬ 
ducted  by  the  grantee  discloses  the  need 
for  change  in  the  budget  estimates  In 
accordance  with  the  criteria  established 
in  §  406.14,  the  grantee  shall  submit  a 
request  for  budget  revision. 

(f)  ’The  Bureau  shall  make  site  visits 
as  frequently  as  practicable  to: 

(1)  Review  program  accomplishments 
and  management  control  systems. 

(2)  Provide  such  technical  assistance 
as  may  be  required,  or  requested. 

§  406.10  Grant  payment  requirements. 

(a)  Except  for  construction  grants  for 
which  the  letter-of-credit  method  is  op¬ 
tional,  the  letter-of-credit  funding  meth¬ 
od  shall  be  used  by  the  Bureau  where  all 
of  the  following  conditions  exist; 

(1)  'When  there  is  or  will  be  a  con¬ 
tinuing  relationship  between  a  grantee 
and  the  Bureau  for  at  least  a  12-month 
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period  and  the  total  amount  of  advances  least  two  sides  other  trust  or  restricted  (2)  The  grantee  shall  obtain  t^^nroval 
to  be  received  within  that  period  from  lands  as  prescribed  In  Bart  402  of  this  by  the  Bureau  for  the  use  of  the  real 
the  Bureau  is  $250,000,  or  more,  as  pre-  chapter.  ^  property  in'  other  projects  when  the 

scribed  by  Treasury  Circular  No.  1075.  (2)  Pee  title  to  the  acquired  real  prop-  grantee  determines  that  the  property  is 

(2)  When  the  grantee  has  established  erty  shall  vest  in  the  Indian  tribe  when-  no  longer  needed  for  the  original  grant 
or  demonstrated  to  the  Bureau  the  will-  ever  the  acquisition  does  not  meet  the  purposes.  Use  in  other  projects  shall  be 
Ingness  and  ability  to  establish  proce-  criteria  in  paragraph  (1)  of  this  section  limited  to  those  under  other  Federal 
dures  that  will  minimize  the  time  elaps-  or  unless  for  other  reasons  a  trtt>e  re-  grant  programs,  or  programs  that  have 
Ing  between  the  transfer  oi  funds  and  quests  title  to  be  taken  In  the  name  of  pxuposes  consistent  with  those  author- 
their  disbursement  by  the  grantee.  the  United  States.  In  the  absence  of  ap-  Ized  for  support  by  the  grantor. 


(3)  When  the  grantee’s  financial  man¬ 
agement  system  meets  the  standards  for 
fimd  control  and  accoimtability  pre¬ 
scribed  in  S  406.7. 

(b)  The  method  of  advancing  funds 
-by  Treasury  check  shall  be  used,  in  ac¬ 
cordance  with  the  provisions  of  Treasiuy 
Circular  No.  1075,  when  the  grantee 
meets  all  of  the  requirements  specified  in 
paragraphs  (a)  (2)  and  (3)  of  this  sec¬ 
tion. 

(c)  The  reimbursement  by  Treasury 
check  method  shall  be  the  preferred 
method  when  the  grantee  does  not  meet 
the  requirements  specified  in  either  para¬ 
graph  (a)  (2)  or  (a)  (3) ,  or  both.  This 
method  may  also  be  used  when  the  ma¬ 
jor  portion  of  the  program  is  accom¬ 
plished  through  private  market  financing 
or  Federal  loans,  and  when  the  Bureau 
grant  assistance  constitutes  a  minor  por¬ 
tion  of  the  program. 

(d)  Unless  otherwise  required  by  law, 
the  Bvureau  shall  not  withhold  payments 
for  proper  charges  made  by  grantees  at 
any  time  during  the  grant  period  unless: 

(1)  A  grantee  has  failed  to  comply 
with  the  program  objectives,  grant  award 
conditions,  or  Bmeau  reporting  require¬ 
ments;  or 

(2)  The  grantee  is  Indebted  to  the 
United  States  and  collection  of  the  in¬ 
debtedness  will  not  Impair  accomplish¬ 
ment  of  the  objectives  of  any  grant  pro¬ 
gram  sponsored  by  the  United  States. 
Under  such  conditions,  the  Bureau  may, 
upon  reasonable  notice,  inform  the 
grantee  that  payments  will  not  be  made 
for  obligations  incmred  after  a  specified 
date  imtil  the  conditions  are  corrected 
or  the  Ind^tedness  to  the  Federal  gov¬ 
ernment  is  liquidated. 

(e)  Appendix  B  of  this  Part  provides 
the  procedures  for  requesting  advances 
or  reimbursements. 

§  406.11  Property  management  stand¬ 
ards. 

(a)  Grantees  may  follow  their  own 
property  management  policies  and  pro¬ 
cedures  if  they  observe  the  require¬ 
ments  of  this  section.  With  respect  to 
property  covered  by  this  section,  the  Bu¬ 
reau  may  not  impose  on  grantees  any 
requirements  (including  property  report¬ 
ing  requirements)  not  authorized  by  this 
Part  unless  specifically  required  by  Fed¬ 
eral  law. 

(b)  Title  to  real  property  to  be  ac¬ 
quired  in  whole  or  in  part  from  a  Bureau 
grant  under  Part  402  of  this  Chapter 
shall  vest  in  one  of  the  following  man¬ 
ners: 

(1)  Title  may  be  taken  by  the  United 
States  in  trust  for  the  Indian  tribe  upon 
the  request  of  the  tribe  and  when  the 
real  property  to  be  acquired  is  within  the 
reservation* boimdarles  or  adjoins  on  at 


plicable  statutory  authority  governing 
the  disposition  of  real  prope^y  acquired 
by  a  tribe,  the  tribe  shaU  use  the  real 
property  for  the  authorized  purposes 
and  In  accordance  with  any  other  re¬ 
quirements  Imposed  by  the  terms  and 
conditions  of  the  original  grant. 
Changes  in  use  compatible  to  other  trib¬ 
al  programs  may  be  authorized  by  the 
Bureau.  When  no  longer  needed  for  the 
authorized  purposes,  the  real  prc^)erty 
shall  be  used  in  accordance  with  the 
standards  set  forth  in  S  406.11(d)  (1)  for 
non-expendable  personal  luroperty.  Ac¬ 
cordingly,  the  following  priority  order 
for  use  of  such  property  shall  be: 

(4)  Other  grants  from  the  Buream 

(il)  Grants  from  other  Federal  agen¬ 
cies. 

(iii)  Tribal  pxuposes  consistent  with 
those  authorized  for  support  by  Bureau 
grants. 

(iv)  Tribal  official  activities. 

(3)  In  those  Instances  where  the  In¬ 
dian  tribe  requests,  title  may  be  acquired 
by  the  United  States.  Use  of  these  ac¬ 
quired  real  property  Interests  will  be 
subject  to  the  authorized  purposes  and 
in  accordance  with  the  provisions  of  the 
original  grant.  Upon  a  determination 
that  the  real  property  is  no  longer 
needed  for  the  authorized  purposes,  dis¬ 
position  may  be  made  by  declaring  it 
excess  xmder  provisions  of  the  Ac*  of 
Janxiary  2,  1975  (88  Stat  1954)  and  title 
transferred  to  the  Secretary  to  be  held 
by  the  United  States  in  trust  for  the 
tribe.  Where  real  property  does  not  meet 
the  requirements  xmder  the  Act  of  Jan¬ 
uary  2,  1975  (88  Stat.  1954),  the  tribe 
may  elect  to  acquire  title  imder  appli¬ 
cable  enabling  statutory  authorities,  or 
in  the  absence  of  statutory  authority, 
request  withholding  disposition  In  aid 
of  legislation,  or  authorl^  disposal  un¬ 
der  the  General  Services  Administra¬ 
tion  procedures. 

(c)  The  provisions  of  paragraph  (b) 
(2)  and  (3)  erf  this  section  shall  also  ap¬ 
ply  when  real  property  Is  acquired  in 
whole  or  in  part  by  a  Bureau  grant  other 
than  that  provided  under  Part  402  of 
this  Chapter.  However,  when  such  prop¬ 
erty  is  acquired  by  a  grantee  other  than 
an  Indian  tribe,  or  a  tribal  governing 
body,  fee  simple  title  to  the  property 
shall  vest  in  the  grantee  upon  acquisi¬ 
tion.  In  the  absence  of  applicable  stat¬ 
utory  provisions  governing  the  use  or 
disposition  of  such  property,  it  shall  be 
subject  to  the  following  requirements, 
in  addition  to  any  other  requirements 
imposed  by  the  terms -and  conditions  of 
the  grant: 

(1)  The  grantee  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  original  grant  as  long  as  needed. 


(3)  When  the  real  property  is  no 
longer  needed  as  provided  in  paragraphs 

(c)  (1)  and  (2)  of  this  section,  the 
grantee  shall  return  all  real  property 
furnished  or  purchased  wholly  with  Bu¬ 
reau  grant  funds  to  the  contrerf  of  the 
Bureau.  In  the  case  of  property  pur¬ 
chased  in  part  with  Bxueau  grant  funds, 
the  grantee  may  be  permitted  to  take 
title  to  the  Federal  interest  therein  upon 
compensating  the  Federal  Government 
for  its  fair  share  of  the  property.  Hie 
Federal  share  of  the  property  shall  be 
the  amount  computed  by  applying  the 
percentage  of  the  Federal  partlch?atlon 
in  the  total  cost  of  the  grant  program 
for  which  the  property  was  acquired  to 
the  current  fair  market  value  of  the 
property. 

(d)  Standards  and  procedures  govern¬ 
ing  ownership,  use,  and  disposition  of 
n(»iexpendable  personal  property  fxu-- 
nlshed  by  the  Bureau  or  acquired  with 
Bureau  funds  are  set  forth  bdow: 

(1)'  Nonexpendable  personal  property 
acquired  voith  Bureau  funds.  When  non¬ 
expendable  personal  property  Is  a^pilred 
by  a  grantee  wholly  or  In  p^  with  Bu¬ 
reau  f  imds,  title  will  not  be  tak^  by  the 
Bureau  except  as  provided  In  paragraph 

(d)  (1)  (iv)  of  this  section  but  be 
vested  in  the  grantee  subject  to  the  fol¬ 
lowing  restrictions  on  use  and  disposi¬ 
tion  of  the  property: 

(i)  The  grantee  shall  retain  the  prop¬ 
erty  acquired  with  Bureau  funds  In  the 
grant  program  as  long  as  there  Is  a  need 
for  the  property  to  accomplish  the  pur¬ 
pose  of  the  grant  program  whether  or 
not  the  program  continues  to  be  sup¬ 
ported  by  Bureau  f  imds.  When  there  is 
no  longer  a  need  tor  the  property  to 
accomplish  the  purpose  of  the  grant  pro¬ 
gram.  the  grantee  8hall  use  the  property 
In  connection  with  the  other  Federal 
grants  It  has  received  In  the  following 
order  of  priority; 

(A)  Other  grants  frmn  the  Bureau 
needing  the  property. 

(B)  Grants  of  other  Federal  agencies 
needing  the  pr<q?erty. 

(il)  When  the  grantee  no  longer  has 
need  for  the  property  in  any  of  its  Fed¬ 
eral  grant  programs,  or  programs  that 
have  purposes  consistent  with  those  au¬ 
thorized  for  support  by  the  grantor,  the 
property  may  be  used  for  Its  own  official 
activities  in  accordance  with  the  follow¬ 
ing  standards: 

(A)  Nonexpendable  property  with  an 
acquisition  cost  of  less  than  $500  and 
used  four  years  or  more.  The  grantee 
may  use  the  property  for  its  own  official 
activities  without  reimbursement  to  the 
Federal  Government  or  sell  the  property 
and  retain  the  proceeds. 

(B)  All  other  nonexpendable  property. 
The  grantee  may  retain  the  property  for 
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its  own  use  if  a  fair  compensation  is  made 
to  the  Biu^au  for  the  latter’s  share  of 
the  property.  The  amoimt  of  compensa¬ 
tion  shall  be  computed  by  s^lsring  the 
percentage  of  Bureau  participation  in  the 
grant  program  to  the  current  fair  market 
value  of  the  property. 

(ill)  If  the  grantee  has  no  need  for  the 
property,  disposition  of  the  property 
shall  be  made  as  follows : 

(A)  Nonexpendable  property  with  an 
acquisition  c(^  of  $1,000  or  less.  Except 
for  that  property  which  meets  the  cri¬ 
teria  of  paragraph  (d)  (1)  (ii)  (A)  of  this 
section,  the  grantee  shall  sell  the  prolT- 
erty  and  reimburse  the  Bureau  an 
amount  which  is  computed  in  accordance 
with  paragraph  (d)(1)  (iii)  of  this  sec¬ 
tion. 

(B)  Nonexpendable  property  with  an 
acquisition  cost  of  over  $1,000.  'The 
grantee  shall  request  disposition  instruc¬ 
tions  from  the  Bureau.  The  Bureau  shall 
determine  whether  the  property  can  be 
used  to  meet  the  Bureau’s  requirement. 

If  no  requirement  exists  within  the  Bu¬ 
reau,  the  availability  of  the  property 
shall  be  reported  to  the  General  Serv¬ 
ices  Administration  (GSA)  by  the  Bu¬ 
reau  to  determine  whether  a  requirement 
for  the  property  exists  in  other  Federal 
agencies.  The  Bureau  shall  issue  instruc¬ 
tions  to  the  grantee  within  120  days  and 
the  following  procedures  shall  govern: 

(1)  If  the  grantee  is  Instructed  to  ship 
the  property  elsewhere,  the  grantee  shall 
be  reimbursed  by  the  benefiting  Federal 
agency  with  an  amount  which  is  com¬ 
puted  by  applying  the  percentage  of  the 
grantee’s  participation  in  the  grant  pro¬ 
gram  to  the  current  fair  market  value 
of  the  property,  plus  any  shipping  or  in- 
terhn  storage  costs  incurred. 

(2)  If  the  grantee  is  instructed  to 
otherwise  &pose  of  the  property,  he 
Shan  be  rehnbnrsed  by  the  Bureau  of 
such  costs  incurred  In  its  disposition. 

(9)  If  disposition  inetruetions  are  not 
IssiMd  within  120  days  after  reporting, 
the  grantee  shaS  sell  the  property  ana 
retmburse  the  Bureau  an  amoimt  ud^ch 
Is  computed  by  applying  the  percentage 
of  Bureau  participation  in  the  grant  pro¬ 
gram  to  tile  sales  proceeds.  Further,  the 
grantee  shall  be  permitted  to  retain  $100 
m:  10  percent  of  the  proceeds,  whichever 
Is  greater,  for  the  grantee’s  selling  and 
handling  expenses. . 

(Iv)  Where  the  Bureau  determines 
that  property  with  an  acquisition  cost  of 
$1,000  or  more  and  financed  solely  with 
Bureau  funds  in  unique,  different,  or 
costly  to  replace,  it  may  reserve  title  to 
such  property,  subject  to  the  following 
provisioiis: 

(A)  The  pr<HJerty  shall  be  appropriate¬ 
ly  identified  in  the  grant  agreement  or 
otherwise  made  known  to  the  grantee. 

(B)  The  Bureau  shall  issue  disposition 
instructions  within  120  days  after  the 
completion  of  the  need  for  the  property 
under  the  grant  for  which  it  was  ac¬ 
quired.  If  the  Bureau  falls  to  issue  dis¬ 
position  Instructions  within  120  days,  the 
grantee  shall  apply  the  standards  of  par¬ 
agraphs  (d)(1)  (1),  (d)(1)  (U)(B),  and 
(d)  (1)  (ill)  (B)  of  this  section. 

(2)  Federally-owned  nonexpendable 
personal  property.  Unless  statutory  au¬ 


thority  to  transfer  title  has  been  granted 
to  an  agency,  title  to  Federally-owned 
property  (property  to  which  the  Federal 
Government  retains  title  Including  ex¬ 
cess  property  made  available  by  the  Bu¬ 
reau  to  grantees)  remains  vested  by  law 
in  the  Federal  Government.  Upon  ter¬ 
mination  of  the  grant  or  need  for  the 
property,  such  property  shall  be  re¬ 
ported  to  the  Bureau  for  further  Bureau 
use  or,  if  appropriate,  for  reporting  to  the 
General  Services  Administration  for 
other  Federal  agency  use.  Appropriate 
disposition  instructions  will  be  Issued  to 
the- grantee  after  completion  of  Bureau 
review. 

(d)  The  grantee’s  property  manage¬ 
ment  standards  for  nonexpendable  per¬ 
sonal  property  shall  also  Include  the  fol¬ 
lowing  procedural  requirements: 

(1)  Property  records  shall  be  main¬ 
tained  accurately  and  provide  for  a  de¬ 
scription  of  the  property;  manufacturer’s 
serial  number  or  other  identification 
number;  acquisition  date  and  cost; 
source  of  the  property;  percentage  of 
Federal  funds  used  in  the  purchase  of 
prqperty;  location,  use,  and  condition  of 
the  property;  and  ultimate  disposition 
data  including  sales  price  or  the  method 
used  to  determine  current  fair  market 
value  if  the  grantee  reimburses  the  Bu¬ 
reau  for  its  share. 

(2)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 
every  two  years  to  verify  the  existence, 
current  use,  and  continued  need  for  the 
property. 

(3)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  to  the  property. 
Any  loss,  damage,  or  theft  of  nonex¬ 
pendable  property  shall  be  investigated 
and  futb^  doeumented. 

(4)  Adequate  matetenance  procedures 
shall  be  implemented  to  keep  the  prop¬ 
erty  in  good  condition. 

(5)  Proper  sales  procedures  shall  be 
estaUished  for  unneeded  property  which 
would  provide  for  competition  to  the  ex¬ 
tent  practicable  and  result  In  the  highest 
possible  return. 

(e)  When  the  total  inventory  value  of 
any  unused  expendable  personal  proper¬ 
ty  exceeds  $500  at  the  e^ration  of  need 
for  any  grant  purposes,  the  grantee  may 
retain  the  property  or  sell  the  property 
as  long  as  he  compensates  the  Bureau 
for  its  share  in  the  cost.  The  amount 
of  compensation  shall  be  computed  in 
accordance  with  paragraph  (d)(1)(H) 
(B)  of  this  paragraph. 

(f)  Specific  standards  for  control  of 
intangible  property  are  provided  as  fol¬ 
lows: 

(1)  If  any  program  produces  patent- 
able  items,  patent  rights,  processes,  or 
inventions,  in  the  course  of  work  aided 
by  a  Bureau  grant,  such  fact  shall  be 
promptly  and  fully  reported  to  the  Bu¬ 
reau.  Unless  there  Is  prior  agreement 
betweoi  the  grantee  and  Bureau  on  dls- 
poslticxi  ot  such  items,  the  Bureau  shall 
detmnlne  whether  protection  on  such  in¬ 
vention  or  discovery  shall  be  sought  and 
how  the  rights  in  the  invention  or  dis¬ 
covery — ^including  rights  under  any  pat¬ 


ent  issued  on  it — shall  be  allocated 
and  administered  in  order  to  protect  the 
public  interest  consistent  with  “Govern¬ 
ment  Patent  Poflcy”  (President’s  memo¬ 
randum  for  heads  of  executive  depart¬ 
ments  and  agencies),  dated  August  23, 
1971,  and  Statement  of  Government 
Patent  Policy  as  printed  in  36  FR  16889. 

(2)  Where  the  grant  results  in  a  book 
or  other  copyrightable  material,  the  au¬ 
thor  or  grantee  b  free  to  copyright  the 
work,  but  the  Bureau  reserves  a  royalty- 
free  nonexclusive  and  irrevocable  license 
to  reproduce,  publish,  or  otherwise  use, 
and  to  authorize  others  to  use  the  work 
for  Government  purposes. 

(g)  The  use  of  Bureau-owned  facili-^ 
ties  under  the  jurisdiction  of  the  Com- ' 
missioner  by  a  grantee  for  purposes  of 
carrying  out  a  grant  may  be  authorized 
when  the  facilities  are  not  needed  for 
Bureau  puiposes. 

§  406.12  Procurement  standards. 

(a)  The  standards  contained  In  this 
section  do  not  relieve  the  grantee  of  the 
contractual  responsibilities  arising  under 
its  contracts.  The  grantee  is  the  respon¬ 
sible  authority,  without  recourse  to  the 
Bureau  regarding  the  settlement  and 
satisfaction  of  all  contractual  and  ad¬ 
ministrative  issues  arising  out  of  pro¬ 
curements  entered  into,  in  support  of  a 
grant.  This  includes  but  is  not  limited  to: 
disputes,,  claims,  protests  of  award, 
source  evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  law  are  to  be  referred  to  the 
tribal,  Federal  or  other  authority  which 
has  proper  jurisdiction. 

(b)  Grantees  may  use  their  own  pro¬ 
curement  regulations  provided  that  pro¬ 
curements  made  with  Bmeau  grant 
funds  adhere  to  the  standards  set  forth 
as  follows: 

(1)  The  grantee  shall  maintain  a  code 
or  standards  of  conduct  witieh  shall  gov¬ 
ern  the  performazme  of  ibs  officers,  em¬ 
ployees,  or  agents  bi  contracting  with 
and  expending  Bureau  grant  funds. 
Grantee^  officers,  employees  or  agents, 
shall  neither  solicit  nor  accept  gratui¬ 
ties,  favors,  or  anything  of  monetary 
value  from  contractors  or  potential  con¬ 
tractors.  To  the  extent  permissible  by 
law,  rules  or  regulations,  such  standards 
shall  provide  for  penalties,  sanctions,  or 
other  disciplinary  actions  to  be  applied 
for  violations  of  such  standards  by  either 
the  grantee  officers,  employees,  or  agents, 
or  by  contractors  or  their  agents. 

(2)  All  procmement  transactions  re¬ 
gardless  of  whether  negotiated  or  adver¬ 
tised  and  without  regard  to  dollar  value 
shall  be  conducted  in  a  manner  so  as  to 
provide  maximum  open  and  free  compe¬ 
tition.  The  grantee  should  be  alert  to 
organizational  conflicts  of  Interest  or 
non-competitive  practices  among  con¬ 
tractors  which  may  restrict  or  eliminate 
competition  or  otherwise  restrain  trade. 
However,  this  provision  will  apply  only 
after  the  Indian  preference  requirements 
prescribed  in  §  406.13  have  been  met. 

(3)  The  grantee  shall  establish  pro¬ 
curement  procedures  which  provide  for, 
as  a  minimum,  the  following  procedural 
requirements: 
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(i)  Proposed  procurement  actions 
shall  be  reviewed  by  grantee  officials  to 
avoid  purchasing  unnecessary  or  dupli¬ 
cative  Items.  Where  appropriate,  an 
analysis  shall  be  made  oi  lease  and  pur¬ 
chase  alternatives  to  determine  which 
would  be  the  most  economical,  practical 
procurement. 

(11)  Invitations  for  bids  or  requests  for 
proposals  shall  be  based  upon  a  clear 
and  accurate  description  of  the  techni¬ 
cal  requirements  for  the  material,  prod¬ 
uct,  or  service  to  be  procmed.  In  com¬ 
petitive  procurements,  such  description 
shall  not  contain  features  which  unduly 
restrict  competition.  “Brand  name  or 
equal”  description  may  be  used  as  a 
means  to  define  the  performance  or  other 
sahent  requirements  of  a  procurement. 
When  so  used,  the  specific  features  of 
the  named  brand  which  must  be  met  by 
offerors  should  be  clearly  specified. 

(ill)  Positive  efforts  shall  be  made  by 
the  grantees  to  use  small  business  and 
minority-owned  business  sources  of  sup¬ 
plies  and  services.  Such  efforts  should  al¬ 
low  these  sources  the  maximum  feasible 
opportunity  to  compete  for  contracts  to 
be  performed  using  Bureau  grant  funds. 
However,  this  provision  will  apply  only 
after  the  Indian  preference  requirements 
prescribed  in  §  406.13  have  been  met. 

(iv)  The  t3q)e  of  procuring  instru¬ 
ments  used  (l.e.,  fixed  price  contracts, 
cost  reimbursable  contracts,  etc.)  shall 
be  appropriate  for  the  particular  pro¬ 
curement  and  for  promoting  the  best  in¬ 
terest  of  the  grant  program  involved.  The 
“cost-plus-a-percentage-of-cost”  method 
of  contracting  shall  not  be  used. 

(v)  Formal  advertising,  with  adequate 
purchase  description,  sealed  bids,  and 
public  openings  shall  be  the  required 
method  of  procurement  unless  negotia¬ 
tion  pursuant  to  paragraph  (b)  (3)  (vl)  of 
this  section  is  necessary  to  accomplish 
sound  procurement.  However,  procure¬ 
ment  of  $10,000  or  less  need  not  be  so  ad¬ 
vertised.  Where  such  advertised  bids  are 
obtained  the  awards  shall  be  made  to  the 
responsible  bidder  whose  bid  is  respon¬ 
sive  to  the  invitation  and  is  most  advan¬ 
tageous  to  the  grantee,  price  and  other 
factors  considered.  (Factors  such  as  dis¬ 
counts,  transportation  costs,  taxes  may 
be  considered  in  determining  the  lowest 
bid.)  Invitations  for  bids  shall  clearly 
set  forth  all  requirements  which  the  bid¬ 
der  must  fulfill  in  order  for  his  bid  to  be 
evaluated  by  the  grantee.  Any  or  all  bids 
may  be  rejected  when  it  is  in  thq 
grantee’s  interest  to  do  so. 

(vi)  Procurements  may  be  negotiated 
if  it  is  impracticable  and  unfeasible  to 
use  formal  advertising.  Generally,  pro¬ 
curements  may  be  negotiated  by  the 
grantee  if : 

(A)  The  public  exigency  will  not  per¬ 
mit  the  delay  incident  to  advertising; 

(B)  The  material  or  service  to  be  pro- 
curred  is  available  from  only  one  person 
or  firm;  (all  contemplated  sole  source 
procurements  where  the  aggregate  ex¬ 
penditure  is  expected  to  exceed  $5,000 
shall  be  referred  to  the  Bureau  for  prior 
approval) . 

(C)  The  total  amount  Involved  doe« 
not  exceed  $10,000; 


(D)  The  contract  is  for  personal  or 
professional  services,  or  for  any  service 
to  be  rendered  by  a  university,  college,  or 
other  educational  institutions; 

(E)  No  acceptable  bids  have  be^  re¬ 
ceived  after  formal  advertising; 

(F)  The  purchases  are  for  highly 
perishable  materials  or  medical  supplies; 
for  material  or  services  where  the  prices 
are  established  by  law;  for  tedmlcal 
items  or  equipment  requiring  standard¬ 
ization  and  interchangeability  of  parts 
with  existing  equipment;  for  experimen¬ 
tal,  developmental  or  research  work;  for 
supplies  purchased  for  auttiorlzed  resale; 
and  for  technical  or  specialized  supplies 
requiring  substantial  initial  Investment 
for  manufacture; 

(G)  Otherwise  authorized  by  law, 
rules  or  regulations.  Notwithstanding  the 
existence  of  circumstances  Justifying 
negotiation,  competition  shall  be  ob¬ 
tained  to  the  maximum  extent  practi¬ 
cable. 

(vii)  Contracts  shall  be  made  only 
with  responsible  contractors  who  possess 
the  potential  ability  to  perform  success¬ 
fully  under  the  terms  and  conditions  of 
a  proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as  con¬ 
tractor  integrity,  record  of  past  per¬ 
formance,  financial  and  technical  re¬ 
sources,  or  accessibility  to  other  neces¬ 
sary  resources. 

(vlil)  Procurement  records  or  files  for 
purchases  in  amounts  over  $10,000  shall 
provide  at  least  the  following  pertinent 
information:  Justification  for  the  use  of 
negotiation  in  Ueu  of  advertising,  con¬ 
tractor  selection,  and  the  basis  for  the 
cost  or  price  negotiation. 

(ix)  A  system  for  contract  adminis¬ 
tration  sh^  be  maintained  to  assiu^ 
contractor  conformance  with  terms,  con¬ 
ditions,  and  specifications  of  the  contract 
or  order,  and  to  assure  adequate  and 
timely  followup  of  all  purchases. 

(c)  In  addition  to  provisions  to  define 
a  sound  and  complete  agreement,  the 
grantee  shall  Include  the  following  pro¬ 
visions  in  all  contracts  and  subgrants: 

(1)  Contracts  shall  contain  such  con¬ 
tractual  provisions  or  conditions  which 
will  also  for  administrative,  contractual, 
or  legal  remedies  in  instances  where  con¬ 
tractors  violate  or  breach  contract  terms, 
and  provide  for  such  sanctions  and  pen¬ 
alties  as  may  be  appropriate. 

(2)  All  contracts,  amounts  for  which 
are  over  $10,000  shall  contain  suitable 
provisions  for  termination  by  the  grantee 
including  the  manner  by  which  it  will 
be  effected  and  the  basis  for  settlement. 
In  addition,  such  contracts  shall  describe 
conditions  where  the  contract  may  be 
terminated  for  default  as  well  as  con¬ 
ditions  where  the  contract  may  be  ter¬ 
minated  because  of  circumstances  be¬ 
yond  the  control  of  the  contractor. 

(3)  In  all  contracts  for  construction 
or  facility  improvement  awarded  over 
$100,000,  grantees  shall  observe  the 
bonding  requirements  provided  in  §  406.4. 

(4)  All  construction  contracts  awarded 
by  recipients  and  their  contractors  or 
subgrantees  having  a  value  of  more  than 
$10,000,  shall  contain  a  provision  requir¬ 
ing  compliance  with  Executive  Order  No. 


11246,  entitled  “Equal  Employment  Op¬ 
portunity,”  as  amended  by  Labor  Regu¬ 
lations  (41  cm  Part  60) .  However,  this 
Equal  Employment  Opportunity  provi¬ 
sion  will  apply  only  after  the  Indian 
preference  requirements  prescribed  in 
S  406.13  have  been  met. 

(5)  All  contracts  and  subgrants  for 
construction  or  repair  shall  Include  a ' 
provision  for  compliance  with  the  Cope¬ 
land' “Anti-Kick  Back”  Act  (18  UJ5.C. 
874)  as  supplemented  in  Department  of 
Labor  regulations  (29  C?PR  Part  3) .  This 
Act  provides  that  each  contractor  or  sub¬ 
grantee  shall  be  prohibited  from  induc¬ 
ing,  by  any  means,  any  person  employed 
in  the  construction,  completion,  or  repair 
of  public  work,  to  ^ve  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  grantee  shall  report  all  sus¬ 
pected  or  reported  violations  to  the 
Bureau. 

(6)  When  required  by  the  Federal 
grant  program  legislation,  all  construc¬ 
tion  contracts  awarded  by  grantees  and 
subgrantees  over  $2,000  shall  include  a 
provision  for  compliance  with  the  Davls- 
Bacon  Act  (40  U.S.C.  276a  to  a-7)  and 
as  supplemented  by  Department  of  La¬ 
bor  regulations  (29  CFR  Part  5) .  Under 
this  Act,  contractors  shall  be  required  to 
pay  wages  to  laborers  and  mechanics  at 
a  rate  not  less  than  the  minimum  wages 
specified  in  a  wage  determination  made 
by  the  Secretary  of  Labor.  In  addition, 
contractors  shall  be  required  to  pay 
wages  not  less  often  than  once  a  week. 
The  grantee  shall  place  a  copy  of  the 
current  prevailing  wage  determination 
issued  by  the  Department  of  Labor  In 
each  solicitation  and  the  award  of  a  con¬ 
tract  shall  be  conditioned  upon  the  ac¬ 
ceptance  of  the  wage  determination.  The 
grantee  shall  report  all  suspected  or  re¬ 
ported  violations  to  the  Bmeau. 

(7)  Where  applicable,  aU  contracts 
awarded  by  grantees  and  subgrantees 
over  $2,000  for  construction  contracts 
and  over  $2,500  for  other  contracts 
which  involve  the  emplosmient  of  me¬ 
chanics  or  laborers  shall  Include  a  provi¬ 
sion  for  compliance  with  sections  103 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327- 
330)  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  Part  5) .  Un¬ 
der  Section  103  of  the  Act,  each  contrac¬ 
tor  shall  be  required  to  compute  the 
wages  of  every  mechanic  and  laborer  on 
the  basis  of  a  standard  work  day  of  8 
hours  and  a  standard  work  week  of  40 
hours.  Work  in  excess  of  the  standard 
workday  or  workweek  is  permissible  if 
the  worker  is  compensated  at  a  rate  of 
not  less  than  1  times  the  basic  rate  of 
pay  for  all  hours  worked  over  8  hours  in 
any  calendar  day  or  40  hours  In  the  work 
week.  Section  107  of  the  Act  applies  to 
construction  work  and  provides  that  no. 
laborer  or  mechanic  shall  be  required  to 
work  in  surroundings  or  under  working 
conditions  which  are  unsanitary,  hazard¬ 
ous,  or  dangerous  to  his  health  and 
safety  as  determined  under  construction, 
safety,  and  health  standards  promul¬ 
gated  by  the  Secretary  of  Labor.  These 
requirements  do  not  apply  to  the  pur¬ 
chases  of  supplies  or  materials  or  articles 
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ordinarily  available  on  the  open  market, 
or  contracts  lor  transportation  or  trans¬ 
mission  of  Intelligence. 

(8)  Contracts  or  agreements,  the  prin¬ 
cipal  purpose  of  vddeh  is  to  create,  de¬ 
velop.  or  improve  products,  processes  or 
methods;  or  for  exploration  into  fields 
which  directly  concern  public  health, 
safety,  or  welfare;  or  constraints  in  the 
field  of  science  or  technology  in  which 
there  has  been  little  significant  experi¬ 
ence  outside  of  work  funded  by  Federal 
assistance,  shall  contain  a  notice  to  the 
effect  that  matters  regarding  rights  to 
inventions,  and  materials  generated  un¬ 
der  the  contract  or  agreement  are  sub¬ 
ject  to  the  regulations  issued  by  the 
Bureau.  The  contractor  shall  be  advised 
as  to  the  source  of  additional  informa¬ 
tional  regarding  these  matters. 

(9)  All  negotiated  contracts  (except 
those  of  $10,000  or  less)  awarded  by 
grantees  shall  include  a  provision  to  the 
effect  that  the  grantee,  the  Bureau,  the 
COTnptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers,  and  records 
of  the  contractor  which  are  directly  per¬ 
tinent  to  a  specific  grant  program  for 
the  purpose  of  making  audit,  examina¬ 
tion,  excerpts,  and  transcr^tions. 

(10)  Contracts  and  subgrants  of 
amounts  over  $100,000  shall  contain  a 
provision  which  requires  the  recipient  to 
agree  to  comply  with  all  applicable 
stmidards,  orders,  or  regulations  Issued 
pursuant  to  the  Clean  Air  Act  of  1970  (42 
UJS.C.  1251  et  seq.)  as  amended.  Viola¬ 
tions  shall  be  reported  to  the  Bureau  and 
the  Regicmal  Office  of  the  Environmen¬ 
tal  Protection  Agency. 

§  406.13  Indian  preference  in  grant  ad¬ 
ministration. 

Any  grant  or  subgrant  shall  require 
that  to  the  greatest  extent  feasible: 

(a)  Preferences  and  opportunities  for 
training  and  enq?loyment  in  connection 
with  the  administration  of  such  a  grant 
or  subgrant  shall  be  given  to  Indians. 

(b)  Preference  in  the  award  of  a  sub¬ 
grant,  contract  or  subcontract  in  con¬ 
nection  with  administration  of  a  grant 
^all  be  given  to  Indian  organizations 
and  economic  enterprises. 

§  406.14  Budget  revision. 

Criteria  and  procedures  to  be  followed 
by  grantees  in  reporting  deviations  from 
grant  budgets  and  requesting  approval 
for  budget  revisions  are  as  follows: 

(a)  For  nonconstruction  grants,  grant¬ 
ees  shall  request  prior  approvals  prompt¬ 
ly  from  the  Bureau  for  budget  revisions 
whenever:. 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
grant-supported  program. 

(2)  The  revision  indicates  the  need  for 
additional  Bureau  funding. 

(3)  The  grant  budget  is  over  $100,000 
and  the  cvunulative  amount  of  transfers 
among  direct  cost  object  class  budget 
categories  exceeds  or  is  expected  to  ex¬ 
ceed  $10,000,  or  five  percent  of  the  grant 
budget,  whichever  is  greater.  The  same 
criteria  apply  to  cmnulative  amount  of 


transfers  among  programs,  fimctions, 
and  activities  when  budgeted  separatdy 
for  a  grant,  except  that  the  Bureau  shall 
permit  no  traasfa:  whkh  would  cause 
any  Federal  appropriation,  or  part 
thereof,  to  be  iised  for  purposes  other 
than  those  intended. 

(4)  The  grant  budget  is  $100,000,  or 
less,  and  the  cumulative  amount  of  trans¬ 
fers  among  (Hrect  cost  object  class  budg¬ 
et  categories  exceeds  or  is  expected  to 
exceed  five  percent  of  the  grant  budget. 
The  same  criteria  apply  to  the  cumula¬ 
tive  amoimt  of  transfers  among  pro¬ 
grams,  functions,  and  activities  when 
budgeted  separately  for  a  grant,  except 
that  the  Bureau  shall  permit  no  trans¬ 
fer  which  would  cause  any  Federal  ap¬ 
propriation,  or  part  thereof,  to  be  used 
for  purposes  other  than  those  intended. 

(5)  The  revisions  involve  the  transfer 
of  amounts  budgeted  for  indirect  costs 
to  absorb  increases  in  direct  costs. 

(6)  The  revisions  pertain  to  the  addi¬ 
tion  of  items  requiring  approval  in  ac¬ 
cordance  with  the  provisions  of  Appendix 
A  of  this  Part. 

(b)  All  other  changes  to  nonconstruc¬ 
tion  grant  budgets,  except  for  the 
changes  described  in  paragraph  (d)  of 
this  section  do  not  require  approval. 
These  changes  include  (1)  the  use  of 
grantee  funds  in  furtherance  of  program 
objectives  over  and  above  the  grantee 
minimum  share  included  in  the  approved 
grant  budget  and  (2)  the  transfer  of 
amoimts  budgeted  for  direct  costs  of  ab¬ 
sorb  authorized  increases  in  Indirect 
costs. 

(c)  For  construction  grants,  grantees 
shall  request  prior  approval  promptly 
from  the  Bureau  for  budget  revisions 
whenever: 

(1)  The  revision  resvilts  from  changes 
in  the  scope  or  the  objective  of  the  grant- 
supported  programs. 

(2)  The  revision  increases  the  budg¬ 
eted  amounts  of  Bureau  funds  needed 
to  complete  the  project. 

(d)  When  the  Biureau  awards  a  grant 
which  provides  support  for  both  con¬ 
struction  and  nonconstruction  work,  the 
Bureau  may  require,  in  the  grant  agree¬ 
ment,  the  grantee  to  request  prior  ap¬ 
proval  before  making  any  fimd  or  budg¬ 
et  transfers  between  the  two  types  of 
work  supported. 

(e)  For  both  construction  and  non¬ 
construction  grants,  the  Bureau  shall 
require  tribtd  grantees  to  notify  the  Bu¬ 
reau  promptly  whenever  the  amount  of 
Bureau  authorized  funds  is  expected  to 
exceed  the  needs  of  the  grantee  by  more 
than  $5,000  or  5  percent  of  the  Bureau 
grant,  whichever  is  greater.  This  noti¬ 
fication  will  not  be  required  when  appli¬ 
cations  for  additional  fvmding  are  sub¬ 
mitted  for  continuing  grants. 

(f)  When  requesting  approval  for 
budget  revisions,  grantees  shall  use  the 
budget  forms  which  were  used  in  the 
grant  application.  However,  grantees 
may  request  by  letter  the  approvals  re¬ 
quired  by  the  provisions  of  Appendix  A 
of  this  Part. 

(g)  Within  30  days  from  the  date  of 
receipt  of  the  request  for  budget  revi¬ 
sions,  the  Bureau  shall  review  the  request 


and  notify  the  grantee  whether  or  not  the 
budget  revisions  have  been  approved.  If 
the  Bureau  does  not  reach  a  decision 
prior  to  the  end  of  the  30  dsq^  perii;^  or 
should  the  grantee  not  be  no^ed  of  the 
Bureau's  decision  by  the  end  of  the  30  day 
period  the  grantee  may  appeal  directly  to 
the  Commissioner. 

§  406.15  Grant  closeout. 

(a)  In  closing  out  Bureau  grants,  the 
following  shall  be  observed: 

(1)  Upon  request,  the  Bureau  shall 
make  prompt  payments  to  a  grantee  for 
allowable  reimbursable  costs  under  the 
grant  being  closed  out. 

(2)  The  grantee  shall  immediately  re¬ 
fund  to  the  Biueau  any  imencumbered 
balance  of  cash  advanced  to  the  grantee. 

(3)  The  Btireau  shall  obtain  from  the 
grantee  within  90  days  after  the  date  of 
completion  of  the  grant  all  financial,  per¬ 
formance,  and  other  reports  required  as  a 
condition  of  the  grant.  The  Bureau  may 
grant  extensions  when  requested  by  the 
grantee. 

(4)  The  Bureau  shall  make  a  settle¬ 
ment  for  any  upward  or  downward  ad¬ 
justments  to  the  Federal  share  of  costs 
after  these  reports  are  received. 

(5)  The  grantee  shall  account  for  any 
property  acquired  with  grant  funds,  or 
rec^ved  fom  the  CSovemment  in  accord¬ 
ance  with  the  provisions  of  $  406.11. 

(6)  If  a  final  audit  has  not  been  per¬ 
formed  before  the  closeout  of  the  grant, 
the  Bureau  shall  retain  the  right  to  re¬ 
cover  an  appropriate  amoimt  after  fully 
considering  the  recommendations  on  dis¬ 
allowed  costs  resulting  from  the  final 
audit. 

(b)  Suspension.  When  a  grantee  has 
materially  failed  to  comply  with  the 
terms  and  conditions  of  a  grant,  the  Bu¬ 
reau  may  after  reasonable  notice  to  the 
grantee,  suspend  the  grant.  The  notice 
preceding  suspension  shall  include  the 
effective  date  of  the  suspension,  the  rea¬ 
sons  for  the  suspension,  the  corrective 
measures  necessary  for  reinstatement  of 
the  grant,  and,  if  there  is  no  immediate 
threat  to  safety,  a  reasonable  time  frame 
for  corrective  action  prior  to  actual  sus¬ 
pension.  No  obligations  Incurred  by  the 
grantee  during  the  period  of  suspension 
shall  be  allowable  under  the  suspended 
grant,  except  that  the  Bureau  may  at  its 
discretion  allow  necessary  and  proper 
costs  which  the  grantee  could  not  reason¬ 
ably  avoid  during  the  period  of  suspen- 
'slons  if  such  costs  would  otherwise  be  al¬ 
lowable  imder  the  applicable  cost  prin¬ 
ciples  specified  in  Appendix  A  of  this 
Part.  Appropriate  a^ustments  to  the 
payments  under  the  suspended  grant  will 
be  made,  either  by  withholding  the  pay¬ 
ments  or  by  not  allowing  the  grantee 
credit  for  disbursements  which  he  may 
make  in  liquidation  of  unauthorized  ob¬ 
ligations  he  incurs  during  the  period  of 
suspension.  Suspensions  shall  remain  in 
effect  until  the  grantee  has  taken  correc¬ 
tive  action  to  the  satisfaction  of  the  Bu¬ 
reau  or  given  assurances  satisfactory  to 
the  Bureau  that  corrective  action  will  be 
taken,  or  until  the  Bureau  cancels  the 
grant. 
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(c)  (1)  Cancellation  for  cause.  The  Bu¬ 
reau  may  cancel  any  grant  in  whole,  or 
in  part,  at  any  time  before  the  date  of 
completion,  whenever  it  Is  determined 
that  the  grantee  has: 

(1)  Materially  failed  to  comply  with 
the  terms  and  conditions  of  the  grant; 

(ii)  Violated  the  rights  or  endangered 
the  health,  safety,  or  welfare  of  any 
persons; 

(iii)  Been  grossly  negligent  in  or  has 
mismanaged  the  handling  or  use  of 
funds  provided  under  the  grant. 

(2)  Upon  deciding  to  cancel  for  cause, 
the  Bureau  shall  promptly  notify  the 
,  grantee  in  writing  of  that  decision,  tiie 
reasons  for  the  cancellation,  and  the  ef¬ 
fective  date.  The  Bureau  shall  also  pro¬ 
vide  a  hearing  for  the  grantee  before 
cancellation.  However,  the  Bureau  may 
immediately  cancel  the  grant,  upon  no¬ 
tice  to  the  grantee,  if  the  Bureau  deter¬ 
mines  that  continuance  of  the  grant 
poses  an  immediate  threat  to  safety.  In 
this  event,  the  Bureau  shall  provide  a 
hearing  for  the  grantee  within  ten  (10) 
days  of  cancellation. 

(3)  Payments  made  to  grantees  or  re¬ 
coveries  by  the  Bureau  under  grants 
cancelled  for  cause  shall  be  in  accord¬ 
ance  with  the  legal  rights  and  obliga¬ 
tions  of  the  parties. 

(d)  (1)  Cancellation  on  other  grounds. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  grants  may  be  cancelled  in 
whole  or  in  part  only  as  follows: 

(1)  By  the  Bureau  with  the  consent  of 
the  grantee.  In  which  case  the  two 
parties  shall  agree  upon  the  cancellation 
conditions.  Including  the  effective  date, 
and  in  the  case  of  partial  cancellation, 
the  portion  to  be  cancelled;  or 

(ii)  By  the  grantee,  upon  written 
notice  to  ttie  Bureau,  setting  forth  the 
reasons  for  the  cancellation,  the  effective 
date,  and,  in  the  case  of  partial  cancel¬ 
lation,  the  portion  to  be  cancelled. 

(2)  When  a  grant  is  cancelled  in  ac¬ 
cordance  with  paragraph  (d)  of  this 
section,  tlie  grantee  shall  not  incur  new 
obligations  for  the  cancelled  portion 
after  the  effective  date,  and  shall  cancel 
as  many  outstanding  obligations  as  pos¬ 
sible.  The  Bureau  shsdl  allow  full  credit 
to  the  grantee  for  the  Bureau  share  of 
the  noncancellable  obligations  properly 
Incurred  by  the  grantee  before  cancel¬ 
lation. 

§  406.16  Subgrants  and  subcontracts  to 
non-profit  organizations. 

The  uniform  administrative  require¬ 
ments  in  this  Part,  Including  the  cost 
principles  in  Appendix  A,  are  applicable 
to  all  subgrants  or  subcontracts  made 
by  a  grantee  in  accordance  with  the  pro¬ 
visions  of  this  chapter.  However,  these 
requirements  and  cost  principles  are  ap¬ 
plicable  as  minimum  standards  for  su^ 
grants  or  subcontracts  made  to  non¬ 
profit  organizations.  Accordingly,  the 
grantee  may  prescribe  additional  or 
more  stringent  requirements  with  regard 
to  subgrants  or  subcontracts  made  to 
non-profit  organizations. 


Appendix  A — Principles  for  Determining 
Costs  Applicable  to  Grants 

PART  I— GENERAL 

A.  Purpose  and  scope.  1.  Objectives.  This  at¬ 
tachment  sets  forth  principles  for  determin¬ 
ing  the  allowable  costs  of  programs  adminis¬ 
tered  by  grantees  under  grants  from  the 
Bureau.  The  principles  are  for  the  purpose  of 
cost  determination  and  are  not  Intended  to 
identify  the  circumstances  or  dictate  the  ex¬ 
tent  of  Bureau  and  tribal  participation  in  the 
financing  of  a  particular  grant.  They  are  de¬ 
signed  to  provide  that  Bureau  assisted  pro¬ 
grams  bear  their  fair  share  of  costs  recog¬ 
nized  under  these  principles,  except  where 
restricted  or  prohibited  by  law.  No  provision 
for  profit  or  other  increment  above  cost  is 
Intended. 

2,  Policy  guides.  The  application  of  these 
principles  Is  based  on  the  fundamental  prem¬ 
ises  that: 

a.  Grantees  are  responsible  for  the  efficient 
and  effective  administration  of  grant  pro¬ 
grams  through  the  application  of  sound  man¬ 
agement  practices. 

b.  The  grantee  assumes  the  responsibility 
for  seeing  that  Biu-eau  assisted  program 
funds  have  been  expended  and  accounted  for 
consistent  with  underlying  agreements  and 
program  objectives. 

c.  Each  grantee  organization,  in  recogni¬ 
tion  of  its  own  unique  combination  of  staff 
facilities  and  experience,  will  have  the  pri¬ 
mary  responsibility  for  employing  whatever 
form  of  organization  and  management  tech¬ 
niques  may  be  necessary  to  assure  proper  and 
efficient  administration. 

3.  Application.  These  principles  will  be  ap¬ 
plied  by  the  Bureau  in  determining  costs  in¬ 
curred  by  grantees  under  Bureau  grants  (in¬ 
cluding  subgrants,  contracts  by  grantees  and 
subcontracts) . 

B.  Definitions.  1.  Approval  or  authorization 
of  the  Bureau  means  dociunentatlon  evidenc¬ 
ing  consent  prior  to  incurring  specific  cost. 

2.  Cost  allocation  plan  means  the  docu¬ 
mentation  identifying,  accumulating,  and 
distributing  allowable  costs  under  grants  and 
contracts  together  with  the  allocation  meth¬ 
ods  used. 

3.  Cost,  as  used  herein,  means  cost  as  de¬ 
termined  on  a  cash,  accrual,  or  other  basis 
acceptable  to  the  Bureau  as  a  discharge  of 
the  grantee’s  accountability  for  Bureau 
funds. 

4.  Cost  objective  mesms  a  pool,  center,  or 
area  established  for  the  accumulation  of  cost. 
Such  areas  include  organizational  units, 
functions,  objects  or  items  of  expense  as  well 
as  ultimate  cost  objectives  including  specific 
grants,  projects,  contracts,  and  other  activi¬ 
ties. 

6.  Federal  agency  means  any  department, 
agency,  cc«nmission,  or  instrumentality  in 
the  executive  branch  of  the  Federal  Govern¬ 
ment  which  makes  grants  to  grantees. 

6.  Grant  means  an  agreement  between  the 
Bureau  and  a  grantee  whereby  the  Biu^au 
provides  fimds  or  aid  in  kind  to  carry  out 
specified  programs,  services,  or  activities.  The 
principles  and  policies  stated  in  this  circular 
as  applicable  to  grants  in  general  also  apply 
to  any  Federally  sponsored  cost  reimburse¬ 
ment  type  of  agreement  performed  by  a 
grantee,  including  contracts,  subcontracts 
and  subgrants. 

7.  Grant  program  means  those  activities 
and  operations  of  the  grantee  which  we  nec¬ 
essary  to  carry  out  the  purposes  of  the  grant, 
including  any  portion  of  the  program  fi¬ 
nanced  by  the  grantee. 

8.  Grantee  means  the  entity  which  is  re¬ 
sponsible  for  administration  of  the  grant. 

9.  Services,  as  used  herein,  means  goods 
and  facilities,  as  well  as  services. 


10.  Supporting  services  means  auxiliary 
functions  necessary  to  sustain  the  direct 
effort  involved  in  administering  a  grant  pro¬ 
gram  or  an  activity  providing  service  to  the 
grant  program.  These  services  may  be  cen¬ 
tralized  in  the  grantee  department  or  In  some 
other  agency,  and  include  procurement,  pay¬ 
roll,  personnel  functions,  maintenance  and 
operation  of  space,  data  processing,  account¬ 
ing,  budgeting,  auditing,  mall  and  messenger 
service,  and  the  like. 

C.  Basic  guidelines.  1.  Factors  affecting  al¬ 
lowability  of  costs.  To  be  allowable  under  a 
grant  program,  costs  must  meet  the  follow¬ 
ing  general  criteria: 

a.  Be  necessary  and  reasonable  for  proper 
and  efficient  administration  of  the  grant  pro¬ 
gram,  be  allocable  thereto  under  these  prin¬ 
ciples,  and,  except  as  specifically  provided 
herein,  not  be  a  general  expense  required  to 

^arry  out  the  overall  responsibilities  of  a 
grantee. 

b.  Be  authorized  or  not  prohibited  under 
applicable  laws  or  regulations. 

c.  Conform  to  any  limitations  or  exclu¬ 
sions  set  forth  in  these  principles.  Federal 
laws,  or  other  governing  limitations  as  to 
types  or  amounts  of  cost  Items. 

d.  Be  consistent  with  policies,  regulations, 
and  procedmes  that  eq>ply  uniformly  to  both 
Federally  assisted  and  other  activities  of 
which  the  grantee  is  a  part. 

e.  Be  accorded  consistent  treatment 
through  application  of  generally  accepted  ac¬ 
counting  principles  appropriate  to  the  cir¬ 
cumstances. 

f.  Not  be  allocable  to  or  included  as  a  cost 
of  any  other  Federally  financed  program  in 
^either  the  current  or  a  prior  period. 

g.  Be  net  of  all  applicable  credits. 

2.  Allocable  costs,  a.  A  cost  is  allocable  to 
a  particular  cost  objective  to  the  extent  of 
benefits  received  by  such  objective. 

b.  Any  cost  allocable  to  a  particular  grant 
or  cost  objective  imder  the  principles  pro¬ 
vided  for  in  this  Appendix  may  not  be  shifted 
to  other  Federal  grant  programs  to  overcome 
fimds  deficiencies,  avoid  restrictions  imposed 
by  law  or  grant  agreements,  or  fm  other 
reasons. 

c.  Where  an  allocation  of  Joint  cost  wiU 
ultimately  result  in  charges  to  a  grant  pro¬ 
gram,  an  allocatioa  plan  will  be  required  as 
prescribed  in  Section  I. 

3.  Applicable  credits,  a.  Applicable  credits 
refer  to  those  receipts  or  reduction  of  ex¬ 
penditure-type  transactions  which  offset  or 
reduce  expense  items  allocable  to  grants  as 
direct  or  indirect  costs.  Examples  of  such 
transactions  are:  purchase  discounts;  rebates 
or  allowances;  recoveries  or  indentitles  on 
losses;  sale  of  publications,  equipment,  and 
scrap;  income  from  personal  or  Incidental 
services;  and  adjustments  of  overpayments 
or  erroneous  charges. 

b.  Applicable  credits  may  also  arise  when 
Bureau  funds  are  received  or  are  available 
from  sources  other  than  the  grant  program 
Involved  to  finance  operations  or  ciq)ital 
items  of  the  grantee.  This  includes  costs 
arising  from  the  use  of  depreciation  of  items 
donated  or  financed  by  the  Bureau  to  fulfill 
matching  requirements  under  another  grant 
program.  These  types  of  credits  should  like¬ 
wise  be  used  to  reduce  related  expendltiu'es 
In  determining  the  rates  or  amounts  appli¬ 
cable  to  a  given  grant. 

D.  Composition  of  cost.  1.  Total  cost.  The 
total  cost  of  a  grant  program  is  comprised 
of  the  allowable  direct  cost  incident  to  its 
performance,  plus  its  allocable  portion  of 
allowable  indirect  costs,  less  applicable 
credits. 

2.  Classification  of  costs.  There  is  no  uni¬ 
versal  rule  for  classifying  certain  costs  as 
either  direct  or  Indirect  under  every  ac- 
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counting  system.  A  cost  may  be  direct  with 
respect  to  some  specific  service  or  function, 
but  indirect  with  respect  to  the  grant  or 
other  ultimate  cost  objective.  It  is  essential, 
therefore,  that  each  item  of  cost  be  treated 
consistently  either  as  a  direct  or  an  indirect 
cost.  Specific  guides  for  determining  direct 
and  indirect  costs  allocable  under  grant  pro¬ 
grams  are  provided  in  the  sections  which 
follow. 

E.  Direct  costs.  1.  General.  Direct  costs  are 
those  that  can  be  identified  specifically  with 
a  particular  cost  objective.  These  costs  may 
bo  charged  directly  to  grants,  contracts,  or 
to  other  programs  against  which  costs  are 
finally  lodged.  Direct  costs  may  also  be 
charged  to  cost  objectives  used  for  the  other 
ultimate  cost  objective. 

2.  Application.  Typical  direct  costs  charge¬ 
able  to  grant  programs  are ; 

a.  Compensation  of  employees  for  the  time  < 
and  effort  devoted  specifically  to  the  execu¬ 
tion  of  grant  programs. 

b.  Cost  of  materials  acquired,  consumed, 
or  expended  specifically  for  the  purpose  of 
the  grant. 

c.  Equipment  and  other  ai>proved  capital 
expenditures. 

d.  Other  Items  of  expense  incurred  spe¬ 
cifically  to  carry  ou  the  grant  agreement. 

e.  Services  furnished  specifically  for  the 
grant  program  by  other  agencies,  provided 
such  charges  are  consistent  with  criteria 
outlined  in  Section  O  of  these  principles. 

P.  Indirect  costs.  1.  General.  Indirect  costs 
are  those  (a)  incurred  for  a  cmxunon  or  joint 
purpose  benefiting  more  than  <me  cost  ob¬ 
jective,  and  (b)  not  readily  assignable  to 
the  cost  objectives  specifically  benefited, 
without  effort  disproportionate  to  the  re¬ 
sults  achieved.  The  term  “Indirect  costs,” 
as  used  herein,  applies  to  costs  (rf  this  type 
OTiglnatlng  In  the  grantee  department,  as 
well  as  those  Incurred  by  other  departments 
In  supplying  goods,  services,  and  facilities, 
to  the  grantee  department.  To  facilitate 
equitable  distribution  of  Indirect  expenses 
to  the  cost  objectives  served,  it  may  be  nec¬ 
essary  to  establish  a  number  of  pools  of  in¬ 
direct  cost  within  a  grantee  department  or 
In  other  agencies  providing  services  to  a 
grantee  depiutment.  Indirect  cost  pools 
should  be  distributed  to  benefiting  cost  ob¬ 
jectives  on  bases  which  will  produce  an 
equitable  result  in  consideration  or  relative 
ben^ts  derived. 

3.  Grantee  departmental  indirect  costs.  All 
grantee  d^iartmental  indirect  costs,  includ¬ 
ing  the  various  levels  of  supervision,  are 
eUglUe  for  allocation  to  grant  programs 
provided  they  meet  the  conditions  set  forth  in 
this  Part.  In  lieu  of  determining  the  actual 
amount  of  grantee  departmental  indirect  cost 
allooable  to  a  grant  program,  the  following 
methods  may  be  used: 

a.  Predetermined  fixed  rates  for  indirect 
costs.  A  predetermined  fixed  rate  for  com¬ 
puting  indirect  costs  applicable  to  a  grant 
may  be  negotiated  annually  In  situations 
where  the  cost  experience  and  other  perti¬ 
nent  facts  available  are  deemed  sufficient  to 
enable  the  contracting  parties  to  reach  an  In¬ 
formed  judgment  (1)  as  to  the  probable  level 
of  indirect  costs  in  the  grantee  department 
during  the  period  to  be  covered  by  the  nego¬ 
tiated  rate,  and  (2)  that  the  amount  allow¬ 
able  under  the  pmdetermlned  rate  would 
not  exceed  actual  Indirect  cost. 

b.  NegotUitcd  lump  rum  for  overhead.  A 
negotiated  fixed  amount  In  lieu  of  Indirect 
costs  may  be  appropriate  under  circum¬ 
stances  where  the  benefits  derived  from  a 
grantee  department’s  Indirect  sovlces  can¬ 
not  be  readily  determined  as  In  the  case 
smafl,  srtf-contained  or  Isolated  activity. 


When  this  method  is  used,. a  determination 
should  be  made  that  the  amount  negotiated 
will  be  approximately  the  same  as  the  actufil 
indirect  cost  that  may  be  incurred.  Such 
amounts  negotiated  In  lieu  of  indirect  costs 
will  be  treated  as  an  offset  to  total  Indirect 
expenses  of  the  grantee  department  before 
allocation  to  remaining  activities.  The  base 
on  which  such  remaining  expenses  are  allo¬ 
cated  should  be  appropriately  adjusted. 

3.  Limitation  on  indirect  costs,  a.  Bureau 
grants  may  be  subject  to  laws  that  limit  the 
amount  of  indirect  costs  that  may  be  al¬ 
lowed.  In  this  event,  the  Bureau  will  establish 
procedures  which  will  assure  that  the  amount 
actually  allowed  for  Indirect  costs  under 
each  such  grant  does  not  exceed  the  maxi¬ 
mum  allowable  under  the  statutory  limita¬ 
tion  or  the  amount  otherwise  allowable  under 
this  Ap^ndix,  whichever  is  the  smaller. 

b.  When  the  amount  allowable  under  a 
statutory  limitation  is  less  than  the  amount 
otherwise  allocable  as  Indirect  costs  under 
this  Appendix  the  amoimt  not  recoverable 
as  Indirect  costs  under  a  grant  may  not  be 
shifted  to  another  Federally  sponsored  grant 
program  or  contract. 

G.  Cost  incurred  by  organizations  other 
than  the  grantee.  1.  General.  The  cost  of 
service  provided  by  other  organizations  may 
only  Include  allowable  direct  costs  of  the 
service  plus  a  prorata  share  of  allowable  sup- 
ix>rtlng  costs  and  supervision  directly  re¬ 
quired  In  performing  the  service,  but  not 
supervision  of  a  general  nature  such  as  that 
provided  by  the  head  of  an  organization  and 
his  staff  assistants  not  dlrecUy  Involved  in 
operations.  However,  supervision  by  the  head 
of  an  organization  whose  sole  function  is  pro¬ 
viding  the  service  furnished  would  be  an 
eligible  cost.  Supporting  costs  include  those 
furnished  by  other  units  of  the  supplying 
organizations. 

2.  Alternative  methods  of  determining 
indirect  cost.  In  lieu  of  determining  actual 
Indirect  cost  related  to  a  partlculiur  service 
furnished  by  another  organization,  either  of 
the  following  idtemative  methods  may  be 
used  provided  only  one  method  is  used  for 
a  specific  service  during  the  fiscal  year 
involved. 

a.  Standard  indirect  rate.  An  amount  equal 
to  ten  percent  of  direct  labor  cost  In  pro¬ 
viding  the  s«‘vlce  performed  by  another  orga¬ 
nization  (excluding  overtime,  shift,  or  holi¬ 
day  premiums  and  fringe  benefits)  may  be 
allowed  in  lieu  of  actual  allowable  Indirect 
cost  for  that  service. 

b.  Predetermined  fixed  rate.  A  predeter¬ 
mined  fixed  rats  for  Indirect  cost  of  the  unit 
or  activity  providing  service  may  be  nego¬ 
tiated  as  set  forth  In  Section  F.2a. 

H.  Cost  incurred  by  grantee  for  others.  1. 
General.  The  principles  provided  in  Section 
O  will  also  be  used  In  determining  the  cost 
of  services  provided  by  the  grantee  to  another 
agency. 

I.  Cost  allocation  plan.  1.  General.  A  plan 
for  allocation  of  costs  will  be  required  to  sup¬ 
port  the  distribution  of  any  joint  costs  re¬ 
lated  to  the  grant  program.  All  costs  included 
In  the  plan  will  be  supported  by  formal  ac¬ 
counting  records  which  will  substantiate  the 
propriety  of  eventual  charges. 

2.  Requirements.  The  allocation  plan  of 
the  grantee  should  cover  all  joint  costs  of  the 
grantees  as  well  as  costs  to  be  allocated  un¬ 
der  plans  of  other  agencies  or  organizational 
units  which  are  to  be  Included  in  the  costs 
of  federally  sponsored  programs.  The  cost 
allocation  plans  of  all  the  agencies  renderl  ig 
services  to  the  grantee,  to  the  extent  feasible, 
should  be  presented  in  a  single  document. 
The  allocation  plan  should  contain,  but  not 
necessarily  be  limited  to,  the  following: 


a.  The  nature  and  extent  of  services  pro¬ 
vided  and  their  relevance  to  the  Federally 
sponsored  programs. 

b.  The  Itpms  of  expense  to  be  included. 

c.  The  methods  to  be  used  in  distributing 
cost. 

3.  Instructions  for  preparation  of  cost  al¬ 
location  plans.  The  Bureau,  in  consultation 
with  the  other  Federal  agencies  concerned, 
will  be  responsible  for  developing  and  issu¬ 
ing  the  instructions  for  use  by  grantees  in 
preparation  of  cost  allocation  plans. 

4.  Negotiation  and  approval  of  indirect  cost 
proposals  for  grantees,  a.  The  Bureau,  In  col¬ 
laboration  with  the  other  Federal  agencies 
and  offices  concerned,  will  be  responsible  for 
negotiation,  approval,  and  audit  of  cost  al¬ 
location  plans,  which  wUl  be  submitted  to  It 
by  the  grantees.  These  plans  will  cover  cen¬ 
tral  support  service  costs  of  the  grantees. 

b.  The  Department  of  the  Interior  Office  of 
Audit  and  Investigation  will  have  responsibil¬ 
ity  similar  to  that  set  forth  in  a.,  above,  for 
the  negotiation,  approval,  and  audit  of  the 
indirect  cost  propo^. 

c.  Questions  concerning  the  cost  allocation 
plans  approved  under  a.  and  b.,  above,  should 
be  directed  to  the  Bureau. 

Part  II — Standards  for  Selected  Items  of 
Cost 

A.  Purpose  and  applicability.  1.  Objective. 
This  attachment  provides  standards  for  de¬ 
termining  the  allowability  of  selected  Items 
of  cost. 

2.  Application.  These  standards  will  ^ply 
irrespective  of  whether  a  particular- item  of 
cost  is  treated  as  direct  or  indirect  cost.  Fail¬ 
ure  to  mention  a  particular  Item  of  cost  In 
the  standards  Is  not  Intended  to  Imply  that  It 
Is  either  allowable  or  unallowable,  rather 
determination  of  allowability  in  each  case 
should  be  based  on  the  treatment  of  stand¬ 
ards  provided  for  similar  or  related  items  of 
cost.  The  allowability  of  the  selected  Items  of 
cost  Is  subject  to  the  general  policies  and 
principles  stated  In  Part  I  of  this  Appendix. 

B.  Allowable  costs.  1.  Accounting.  The  cost 
of  establishing  and  maintaining  accounting 
and  other  information  systems  required  for 
the  management  of  grant  programs  Is  allow¬ 
able.  This  includes  cost  Incurred  by  central 
service  agencies  for  these  purposes.  The  cost 
of  maintaining  central  accounting  records 
required  for  overall  tribal  government  pur¬ 
poses,  such  as  appropriation  and  fund  ac¬ 
counts  by  the  Treasurer,  Comptroller,  or  sim¬ 
ilar  officials.  Is  considered  to  be  a  general  ex¬ 
pense  of  government  and  is  not  allowable. 

2.  Advertising.  Advertising  media  Includes 
newspapers,  magazines,  radio  and  television 
programs,  direct  mall,  trade  papers,  and  the 
like.  The  advertising  costs  allowable  are  those 
which  are  solely  for: 

a.  Recruitment  of  personnel  required  for 
the  grant  program. 

b.  Solicitation  of  bids  for  the  procurement 
of  goods  and  services  required. 

c.  Disposal  of  scrap  or  surplus  materials 
acquired  in  the  performance  of  the  grant 
agreement. 

d.  Other  purposes  specifically  provided  for 
In  the  grant  agreement. 

3.  Advisory  councils.  Costs  Incurred  by 
grantee  advisory  councils  or  committees  es¬ 
tablished  pursuant  to  Bureau  requirements 
to  carry  out  grant  programs  are  allowable. 
The  cost  of  like  <H’ganlzatlon8  is  allowable 
when  provided  for  In  the  grant  agreement. 

4.  Audit  service.  The  cost  of  audits  nec¬ 
essary  for  the  admlnlstraitlon  and  numage- 
ment  of  fimcttons  related  to  grant  programs 
Is  allowable. 

5.  Bonding.  Costs  of  premiums  on  bonds 
covering  employees  who  handle  grantee 
funds  are  allowable. 
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6.  Budgeting.  Costs  incurred  for  the  de¬ 
velopment,  preparation,  presentation,  and 
execution  of  budgets  are  allowable.  Costs  for 
services  of  a  central  budget  office  are  gen¬ 
erally  not  allowable  since  these  are  costs  of 
general  government.  However,  where  em¬ 
ployees  of  the  central  budget  office  activity 
participate  in  the  grantee  budget  process, 
the  cost  of  identifiable  services  is  allowable. 

7.  Building  lease  management.  The  ad¬ 
ministrative  cost  for  lease  management 
which  includes  review  of  lease  proposals, 
maintenance  of  a  list  of  available  property 
for  lease,  and  related  activities  is  allowable. 

8.  Central  stores.  The  cost  of  maintaining 
and  operating  a  central  store’s  organization 
for  supplies,  equipment,  and  materials  used 
either  directly  or  indirectly  for  grant  pro¬ 
grams  is  allowable. 

9.  Communications.  Communication  costs 
Incurred  for  telephone  calls  or  service,  tele¬ 
graph,  teletype  service,  wide  area  telephone 
service  (WATS),  centrex,  telpak  (tie  lines), 
postage,  messenger  service  and  similar  ex¬ 
penses  are  allowable. 

10.  Compensation  for  personal  services,  a. 
General.  Compensation  for  personal  services 
Includes  all  remuneration,  paid  currently  or 
accrued,  for  services  rendered  during  the 
period  of  performance  under  the  grant  agree¬ 
ment,  including  but  not  necessarily  limited 
to  wages,  salaries,  and  supplementsiry  com¬ 
pensation  and  benefits.  The  costs  of  such 
compensation  are  allowable  to  the  extent 
that  total  compensation  for  individual  em¬ 
ployees:  (1)  is  responsible  for  the  services 
rendered,  (2)  follows  an  appointment  made 
In  accordance  with  tribal  government  ordi¬ 
nances  and  rules  and  which  meets  Federal 
merit  system  or  other  requirements,  where 
applicable;  and  (3)  is  determined  and  sup¬ 
ported  as  provided  in  b.,  below.  Compensa¬ 
tion  for  employees  engaged  in  federally  as¬ 
sisted  activities  will  be  considered  reasonable 
to  the  extent  that  it  is  consistent  with  that 
paid  for  similar  work  in  other  activities  of 
the  tribal  government.  In  cases  where  the 
kinds  of  employees  required  for  the  feder¬ 
ally  assisted  activities  are  not  found  in  the 
ot^er  activities  of  the  tribal  government, 
compensation  will  be  considered  reasonable 
to  the  extent  that  it  is  comparable  to  that 
paid  for  similar  work  in  the  labor  market  in 
which  the  employing  government  competes 
Cor  the  kind  of  employees  involved.  Compen¬ 
sation  surveys  providing  data  representative 
of  the  labor  market  involved  will  be  an  ac¬ 
ceptable  basis  for  evaluating  reasonableness. 

b.  Payroll  and  distribution  of  time. 
Amounts  charged  to  grant  programs  for  per¬ 
sonal  services,  regardless  of  whether  treated 
as  direct  or  indirect  costs,  will  be  based  on 
payrolls  documented  and  approved  in  ac¬ 
cordance  with  generally  accepted  practice  of 
the  tribal  government.  Payrolls  must  be  sup¬ 
ported  by  time  and  attendance  or  equivalent 
records  for  individual  employees.  Salaries 
and  wages  of  employees  chargeable  to  more 
than  one  grant  program  or  other  cost  objec¬ 
tive  will  be  supported  by  appropriate  time 
distribution  records.  The  method  used  should 
product  an  equitable  distribution  of  time 
and  effort. 

11.  Depreciation  and  use  allowance,  a. 
Grantees  may  be  compensated  for  the  use  of 
their  own  buildings,  capital  Improvements, 
and  equipment  through  use  allowances  of 
depreciation.  Use  allowances  are  the  means 
of  providing  compensation  in  lieu  of  depreci¬ 
ation  or  other  equivalent  costs.  However,  a 
combination  of  the  two  methods  may  not  be 
used  in  connection  with  a  single  class  of 
fixed  assets. 

b.  The  computation  of  depreciation  or  use 
fdlowance  will  be  based  on  acquisition  cost. 
Where  actual  cost  records  have  not  been 
maintained,  a  reasonable  estimate  of  the  or¬ 
iginal  acquisition  cost  may  be  used  in  the 


computation.  The  computation  will  exclude 
the  cost  or  any  portion  of  the  cost  of  build¬ 
ings  and  equipment  donated  or  borne  di¬ 
rectly  or  IndlrecUy  by  the  Bureau  through 
charges  to  Bureau  grant  programs  or  other¬ 
wise,  irrespective  of  whether  title  was  origi¬ 
nally  vested  or  where  it  presently  resides.  In 
addition,  the  computation  will  also  exclude 
the  cost  of  land.  Depreciation  or  a  use  allow¬ 
ance  on  idle  or  excess  facilities  is  not  allow¬ 
able,  except  when  specifically  authorized  by 
the  Bureau. 

c.  Where  the  depreciation  method  is  fol¬ 
lowed,  adequate  property  records  must  be 
maintained,  and  any  generally  accepted 
method  of  computing  depreciation  must  be 
consistently  applied  for  any  specific  asset  or 
class  of  assets  for  all  affected  Federally  spon¬ 
sored  programs  and  must  result  in  equitable 
charges  considering  the  extent  of  the  use  of 
the  assets  for  benefit  of  such  programs. 

d.  In  lieu  of  depreciation,  a  use  allowance 
for  buildings  and  improvements  may  be 
computed  at  an  annual  rate  not  exceeding 
two  percent  of  acquisition  cost.  The  use  al¬ 
lowance  for  equipment  (excluding  items 
properly  capitalized  as  building  cost)  will  be 
computed  at  an  annual  rate  not  exceeding 
six  and  two-thirds  percent  of  acquisition 
cost  of  usable  equipment. 

e.  No  depreciation  or  use  charge  may  be 
allowed  on  any  assets  that  would  be  con¬ 
sidered  as  fully  depreciated,  provided,  how¬ 
ever,  that  reasonable  use  charges  may  be  ne¬ 
gotiated  for  any  such  assets  if  warranted  af¬ 
ter  taking  into  consideration  the  cost  of  the 
facility  or  item  Involved,  the  estimated  use¬ 
ful  life  remaining  at  time  of  negotiation,  the 
effect  of  any  increased  maintenance  charges 
or  decreased  efficiency  due  to  age,  and  any 
other  fcu:tors  pertinent  to  utilization  of  the 
facility  or  item  for  the  purpose  contemplated. 

12.  Disbursing  service.  The  cost  of  disburs¬ 
ing  grant  program  funds  by  the  Treasmer  or 
other  designated  officer  is  allowable.  Disburs¬ 
ing  services  cover  the  processing  of  checks  or 
warrants,  from  preparation  to  redemption. 
Including  the  necessary  records  of  accounta¬ 
bility  and  reconciliation  of  such  records  with 
related  cash  accounts. 

13.  Employee  fringe  benefits.  Costs  iden¬ 
tified  under  a.  and  b.  below  are  allowable  to 
the  extent  that  total  compensation  for  em¬ 
ployees  is  reasonable  as  defined  in  Section 
B.IO. 

a.  Employee  benefits  in  the  form  of  regular 
compensation  paid  to  employees  dming  i>e- 
riods  of  authorized  absences  from  the  Job, 
such  as  for  annual  leave,  sick  leave,  court 
leave,  military  leave,  and  the  like,  if  they 
are:  (1)  provided  pursuant  to  an  approved 
leave  system,  and  (2)  the  cost  thereof  is 
equitably  allocated  to  all  related  activities. 
Including  grctnt  programs. 

b.  Employee  benefits  in  the  form  of  em¬ 
ployers’  contribution  or  expenses  for  social 
security,  employees’  life  and  health  insur¬ 
ance  plans,  unemployment  Insvirance  cov¬ 
erage,  workmen’s  compensation  Insurance, 
pension  plans,  severance  pay,  and  the  like, 
provided  such  benefits  are  granted  imder  ap¬ 
proved  plans  and  are  distributed  equitably 
to  grant  programs  and  in  other  activities. 

14.  Employee  morale,  health  and  welfare 
costs.  The  costs  of  health  or  first-aid  clinics 
and/or  infirmaries,  recreational  facilities, 
employees’  counseling  services,  employee  in¬ 
formation  publications,  and  any  related  ex¬ 
penses  Incurred,  are  allowable.  Income  gen¬ 
erated  from  any  of  these  activities  will  be 
offset  against  expenses. 

16.  Exhibits.  Costs  of  exhibits  relating 
specifically  to  the  grant  programs  are  allow¬ 
able. 

16.  Legal  expenses.  ’The  cost  of  legal  ex¬ 
penses  required  in  the  administration  of 
grant  programs  is  allowable.  Legal  services 


furnished  by  the  chief  legal  officer  of  a  tribal 
government  m:  his  staff  solely  for  the  purpose 
of  discharging  his  general  responsibilities  as 
legal  officer  are  unallowable.  Legal  expenses 
for  the  prosecution  of  claims  against  the 
Federal  Government  are  unallowable. 

17.  Maintenance  and  repair.  Costs  incurred 
for  necessary  maintenance,  repair,  or  upkeep 
of  property  which  neither  add  to  the  per¬ 
manent  value  of  the  property  nor  appreciably 
prolong  its  Intended  life,  but  keep  it  in  an 
efficient  operating  condition,  aire  allowable. 

18.  Materials  and  supplies.  The  cost  of 
materials  and  supplies  necessau'y  to  caury  out 
the  grant  prograuns  is  allowable.  Purchases 
inade  specifically  for  the  grant  program 
should  be  charged  thereto  at  their  actual 
prices  after  deducting  all  cash  discounts, 
trade  discounts,  rebates,  and  allowainces  re¬ 
ceived  by  the  gramtee.  Withdrawals  from  gen¬ 
eral  stores  or  stockrooms  should  be  charged 
at  cost  under  any  recognized  method  of  pric¬ 
ing  consistently  applied.  Incoming  transpor¬ 
tation  charges  are  a  proper  part  of  material 
cost. 

19.  Memberships,  subscriptions  and  profes¬ 
sional  activities,  a.  Memberships.  ’The  cost 
of  membership  in  civic,  business,  technical 
and  profe^ional  organizations  is  allowable 
provided:  U)  the  benefit  from  the  member¬ 
ship  is  related  to  the  grant  program,  (2)  the 
expenditure  is  for  agency  membership,  (3) 
the  cost  of  the  membership  is  reasonably 
related  to  the  value  of  the  services  or  bene¬ 
fits  received,  and  (4)  the  expenditme  is  not 
for  membership  in  an  organization  which  de¬ 
votes  a  substantial  part  of  its  activities  to 
influencing  legislation. 

b.  Reference  material.  The  cost  of  books, 
and  subscriptions  to  civic,  busmess,  profes¬ 
sional,  and  technical  periodicals  is  allowable 
when  related  to  the  grant  program. 

c.  Meetings  and  conferences.  Costs  are  al¬ 
lowable  when  the  purpose  of  the  meeting  is 
the  dissemination  of  technical  information 
relating  to  the  grant  program  and  they  are 
consistent  with  regular  practices  followed 
for  other  activities  of  the  grantee. 

20.  Motor  pools.  ’The  costs  of  a  service  or¬ 
ganization  which  provides  automobiles  to 
grantees  at  a  mileage  or  fixed  rate  and/or 
provides  vehicle  maintenance.  Inspection  and 
repair  services  are  allowable. 

21.  Payroll  preparation.  The  cost  of  pre¬ 
paring  payrolls  and  maintaining  necessary 
related  wage  records  is  allowable. 

22.  Personnel  administration.  Costs  for  the 
recruitment,  examination,  certification,  clas¬ 
sification,  training,  establishment  of  pay 
standards,  and  related  activities  for  grant 
programs,  are  allowable. 

23.  Printing  and  reproduction.  Cost  for 
printing  and  reproduction  services  necessary 
for  grant  administration.  Including  but  not 
limited  to  forms,  reports,  manuals,  and  in¬ 
formational  literature,  are  allowable.  Pub¬ 
lication  costs  of  reports  or  pther  media  re¬ 
lating  to  grant  program  accomplishments  or 
results  are  allowable  when  provided  for  in 
the  grant  agreement. 

24.  Procurement  service.  The  cost  of  pro¬ 
curement  service.  Including  solicitation  of 
bids,  preparation  and  award  of  contracts, 
and  all  phases  of  contract  administration  in 
providing  goods,  facilities  and  services  for 
grant  programs,  is  allowable. 

25.  Taxes.  In  general,  taxes  or  payments  in 
lieu  of  taxes  which  the  grantee  is  legally  re¬ 
quired  to  pay  are  allowable. 

26.  Training  and  education.  The  cost  of 
in-service  training,  customarily  provided  for 
employee  development  which  directly  or  in¬ 
directly  benefits  grant  programs  is  allowable. 
Out-of -service  training  involving  extended 
periods  of  time  la  allowable  only  when  spe¬ 
cifically  authorized  by  the  Bmeau. 

27.  Transportation.  Costs  incurred  for 
freight,  cartage,  express,  postage  and  other 
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transportation  costs  relating  either  to  goods 
purchased,  delivered,  or  moved  from  one 
location  to  another  are  allowable. 

28.  Travel.  Travel  costs  are  allowable  for 
expenses  for  transportation,  lodging,  sub¬ 
sistence,  and  related  items  incurred  by  em¬ 
ployees  who  are  in  travel  status  on  official 
business  incident  to  a  grant  program.  Such 
costs  may  be  charged  on  a  actual  basis,  on  a 
per  diem  or  mileage  basis  in  lieu  of  actual 
costs  incurred,  or  on  a  combination  of  the 
two.  provided  the  method  used  is  applied  to 
an  entire  trip,  and  results  in  dharges  con¬ 
sistent  with  those  normally  allowed  in  like 
circumstances  in  non-Federally  sponsored 
activities.  The  difference  in  cost  between 
first-class  air  accommodations  and  less- 
than-first-class  air  accommodations  is  un¬ 
allowable  except  when  less-than-first-class 
air  accommodations  are  not  reasonably 
available. 

C.  Costs  allowable  with  approval  of  the 
Bureau.  1.  Automatic  data  processing.  The 
cost  of  data  processing  services  to  grant 
programs  is  allowable.  This  cost  may  Include 
rental  of  equipment  or  depreciation  on 
grantee-owned  equipment.  The  acquisition 
of  equipment,  whether  by  outright  purchase, 
rental-purchase  agreement  cn:  other  method 
of  purchase,  is  allowable  only  upon  specific 
prior  approval  of  the  Bvureau  as  provided 
under  the  selected  item  for  capital 
expeditures. 

2.  Building  space  and  related  facilities. 
The  cost  of  space  in  privately  or  publicly 
owned  buildings  used  for  the  benefit  of  the 
grant  program  is  allowable  subject  to  the 
conditions  stated  below.  The  total  cost  of 
space,  whether  in  a  privately  or  publicly 
owned  building,  may  not  exceed  the  rental 
cost  of  comparable  space  and  facilities  in  a 
privately  owned  building  in  the  same 
locality.  The  cost  of  space  procured  for 
grant  program  usage  may  not  be  charged  to 
the  program  for  periods  of  nonoccupancy, 
without  authorization  of  the  Bureau. 

a.  Rental  cost.  The  rental  cost  of  space  in 
a  privately  owned  building  is  allowable. 

b.  liaintenaToce  and  operation.  The  cost  of 
utilities,  insxirance,  secvirity.  Janitorial  serv¬ 
ices,  elevator  service,  upkeep  of  grounds, 
normal  repairs  and  alterations  and  the  like, 
are  allowable  to  the  extent  they  are  not 
otherwise  included  in  rental  or  other  charges 
for  space. 

c.  Rearrangements  and  alterations.  Cost 
incurred  for  rearrangement  and  alteration 
of  facilities  required  specifically  for  the  grant 
program  or  those  that  materially  increase  the 
value  or  useful  life  of  the  facilities  (Section 
C.S.)  are  allowable  when  specifically  ap¬ 
proved  by  the  Bureau. 

d.  Depreciation  and  use  allowances  on 
publicly  owned  buildings.  These  costs  are 
allowable  as  provided  in  Section  B.ll. 

e.  Occupancy  of  space  under  rental-pur¬ 
chase  or  a  lease  with  option-to-purchase 
agreement.  The  cost  of  space  procured  under 
such  arrangements  is  allowable  when  spe¬ 
cifically  approved  by  the  Bureau. 

3.  Capital  expenditures.  The  cost  of  facili¬ 
ties,  equipment,  other  capital  assets,  and 
repairs  which  materially  increase  the  value 
ot  useful  life  of  capital  assets  is  allowable 
when  such  procurement  is  ^ecifically  ap¬ 
proved  by  the  Bureau.  When  assets  acquired 
with  Bureau  grant  funds  are  (a)  sold,  (b) 
no  longer  available  for  use  in  a  Federally 
sponsored  program  or  (c)  used  for  purposes 
not  authorized  by  the  Bureau,  the  Bureau’s 
equity  in  the  asset  will  be  refunded  in  the 
same  proportion  as  Bureau  participation  in 
its  cost.  In  case  any  assets  are  traded  on  new 
items,  only  the  net  cost  of  the  newly 
acquired  assets  is  allowable. 

4.  Insurance  and  indemnification,  a.  Costs 
of  insurance  required,  or  approved  and  main¬ 
tained  pursuant  to  the  grant  agreement.  Is 
allowable. 


b.  Costs  of  other  insurance  in  connection 
with  the  general  conduct  of  activities  is  al¬ 
lowable  subject  to  the  following  limitations: 

(1)  Types  and  extent  and  cost  of  coverage 
will  be  in  accordance  with  sound  business 
practice. 

(2)  Costs  of  insurance  or  of  contributions 
to  any  reserve  covering  the  risk  of  loss  of,  or 
damage  to.  Federal  Government  proi)erty  is 
vmallowable  except  to  the  extent  that  the 
Bureau  has  specifically  required  or  approved 
such  costs. 

c.  Contributions  to  a  reserve  for  a  self- 
insurance  program  approved  by  the  Bureau 
are  allowable  to  the  extent  that  the  type  of 
coverage,  extent  of  coverage,  and  the  rates 
and  premiums  would  have  been  allowed  had 
insurance  been  purchased  to  cover  the  risks. 

d.  Actual  losses  which  could  have  been 
covered  by  permissible  insurance  (through 
an  approved  self-insurance  program  or  other¬ 
wise)  are  unallowable  unless  expressly  pro¬ 
vided  for  in  the  grant  agreement.  However, 
costs  Incurred  because  of  losses  not  covered 
under  nominal  deductible  insurance  cover¬ 
age  provided  in  keeping  with  sound  man¬ 
agement  practice,  and  minor  losses  not  cov¬ 
ered  by  insurance,  such  as  spoilage,  break¬ 
age  and  disappearance  of  small  hand  tools 
which  occur  in  the  ordinary  course  of  Opera¬ 
tions,  are  allowable. 

e.  Indemnification  Includes  securing  the 
grantee  against  liabilities  to  third  persons 
and  other  losses  not  compensated  by  insur¬ 
ance  or  otherwise.  The  Bureau  is  obligated 
to  indemnify  the  grantee  only  to  the  extent 
expressly  provided  for  in  the  grant  agree¬ 
ment,  except  as  provided  in  d.  above. 

5.  Management  studies.  The  cost  of  man¬ 
agement  studies  to  improve  the  effectiveness 
and  efficiency  of  grant  management  for  on¬ 
going  programs  is  allowable  except  that  the 
cost  of  studies  performed  by  agencies  other 
than  the  grantee  or  outside  consultants  is 
allowable  only  when  authorized  by  the  Bu¬ 
reau. 

8.  Preayreement  costs.  Costs  incurred  prior 
to  the  effective  date  of  the  grant,  whether  or 
not  they  would  have  been  allowable  there¬ 
under  if  incurred  after  such  date,  are  allow¬ 
able  when  specifically  provided  for  in  the 
grant  agreement. 

7.  ProfessUmal  services.  Cost  of  professional 
services  rendered  by  individuals  or  organiza¬ 
tions  not  a  part  of  the  grantee  is  allowable 
subject  to  such  prior  authorization  as  may 
be  required  by  the  Bureau. 

8.  Proposal  costs.  Costs  of  preparing  propo¬ 
sals  on  potential  Federal  Government  grant 
agreenients  are  allowable  when  specifically 
provided  for  in  the  grant  agreement. 

9.  Tribal  government  officer  salaries  and  ex¬ 
penses.  Identifiable  salary  and  expense  costs 
incurred  as  a  direct  result  of  a  tribal  gov¬ 
ernment  officer’s  service  to  a  grant  program 
provided  under  this  chapter  are  allowable 
subject  to  advance  agreement  with  and  ap¬ 
proval  by  the  Bureau.  A  general  limitation 
in  this  regard  is  prescribed  in  section  D.6. 

D.  Unallowable  costs.  1.  Bad  debts.  Any 
losses  arising  from  uncollectible  accounts 
and  other  claims,  and  related  costs,  are  xm- 
allowable. 

2.  Contingencies.  Contributions  to  a  con¬ 
tingency  reserve  or  any  similar  provision  for 
unforeseen  events  are  unallowable. 

3.  Contributions  and  donations.  Unallow¬ 
able. 

4.  Entertainments.  Costs  of  amusements, 
social  activities,  and  Incidental  costs  relat¬ 
ing  thereto,  such  as  meals,  beverages,  lodg- 
ingSr  rentals,  transportation,  and  gratuities, 
are  unallowable. 

6.  Fines  and  penalties.  Costs  resulting 
from  violations  of,  or  failure  to  comply  with 
Federal,  State  and  local  laws  and  regvilations 
are  unallowable. 

6.  Tribal  officer  salaries  and  expenses.  ’The 
salaries  and  exi>enses  of  tribal  government 
officers  are  considered  a  cost  of  general  tribal 


government  and  are  unallowable  except  as 
prescribed  in  Section  C.9. 

7.  Interest  and  other  financial  costs.  Inter¬ 
est  on  borrowing  (however  requested), 
bond  discounts,  cost  of  financing  and  refi¬ 
nancing  operations,  and  legal  and  profes¬ 
sional  fees  paid  in  connection  therewith,  are 
unallowable  except  when  authorized  by  Fed¬ 
eral  legislation. 

8.  Undcrrecovcry  of  costs  under  grant 
agreements.  Any  excess  of  cost  over  the  Fed¬ 
eral  contribution  under  one  grant  agreement 
is  uirallowable  under  other  grant  agreements. 

Appendix  B — Financial  Reporting 
Requirements 

A.  Purpose  and  scope.  This  appendix  pre¬ 
scribes  requirements  for  grantees  to  report 
financial  information  to  the  Bureau  and  to 
request  advances  and  reimbursement  when 
a  letter-of-credit  method  is  not  used. 

B.  Definitions.  1.  Accrued  expenditures.  Ac¬ 
crued  expenditures  are  the  charges  Incurred 
by  the  grantee  during  a  given  period  requir¬ 
ing  the  provision  of  funds  for:  (1)  goods 
and  other  tangible  property  received;  (2) 
services  performed  by  employees,  contractors, 
subgrantees,  and  other  payees;  and  (3) 
amounts  becoming  owed  under  programs  for 
which  no  current  services  or  performance  are 
required. 

2.  Accrued  income.  Accrued  Income  is  the 
earnings  during  a  given  period  which  is  a 
source  of  funds  resulting  from:  (1)  services 
performed  by  the  grantee;  (2)  goods  and 
other  tangible  property  delivered  to  pur¬ 
chasers;  and  (3)  amounts  becoming  owed  to 
the  grantee  for  which  no  current  services  or 
performance  are  required  by  the  grantee. 

3.  Disbursements.  Disbursements  are  pay¬ 
ments  in  cash  or  by  Check. 

4.  Bureau  funds  authorized.  Funds  author¬ 
ized  represent  the  total  amount  of  the  Bu¬ 
reau  funds  authorized  for  obligations  and 
establish  the  ceilings  for  obligation  of 
Bureau  funds.  ’This  amount  may  Include  any 
authorized  carryover  of  unobligated  funds 
from  prior  fiscal  years. 

5.  Obligations.  Obligations  are  the 
amounts  of  ordfers  placed,  contracts  and 
grants  awarded,  services  received,  and  similar 
transactions  during  a  given  period,  which  will 
require  payment  during  the  same  or  a  future 
period. 

6.  Outlays.  Outlays  represent  charges  made 
to  the  grant  project  or  program.  Outlays  can 
be  reported  on  a  cash  or  accrued  expendi¬ 
ture  basis. 

7.  Program  income.  Program  Income  rep¬ 
resents  earnings  by  the  grantee  realized  from 
the  grant-supported  activities.  Such  earnings 
exclude  Interest  Income  and  may  Include, 
but  will  not  be  limited  to.  Income  from  serv¬ 
ice  fees,  sale  of  commodities,  usage  or  rental 
fees,  sale  of  assets  purchased  with  grant 
funds,  and  royalties  on  patents  and  copy¬ 
rights.  Program  Income  can  be  reported  on  a 
cash  or  accrued  income  basis. 

8.  Unobligated  balance.  ’The  unobligated 
balance  is  the  portion  of  the  funds  author¬ 
ized  by  .the  Bureau  which  has  not  been  obli¬ 
gated  by  the  grantee  and  is  determined  by 
deducting  the  cumulative  obligations  from 
the  funds  authorized. 

9.  Unpaid  obligations.  Unpaid  obligations 
represent  the  amount  of  obligations  incurred 
by  the  grantee  which  have  not  been  paid. 

C.  Standard  forms.  1.  Only  the  follow¬ 
ing  forms  will  be  authorized  for  obtaining  fi¬ 
nancial  Information  from  grantees  for  grant 
programs: 

a.  Financial  Status  Report.  (1)  ’The  Bu¬ 
reau  shall  require  grantees  to  use  a  standard 
Financial  Status  Report  to  report  the  status 
of  funds  for  cdl  nonconstruotion  grant  pro¬ 
grams.  'Ihe  Bureau  may,  however,  have  the 
option  of  not  requiring  a  Flnanoial  Status 
Report  when  a  Request  for  Advance  or  Reim- 
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bursement  (paragraph  aa)  to  determined  to 
provide  adequate  information  to  meet  their 
needs,  except  that  a  final  Financial  Status 
Report  shfdl  be  required  at  the  completion  of 
the  grant  when  the  Request  for  Advance  or 
Reimbursement  form  to  used  only  for  ad¬ 
vances. 

(2)  The  Bureau  shall  prescribe  whether 
the  report  shall  be  on  a  cash  or  accrual  basis. 

If  the  Bureau  requires  accrual  information 
and  the  grantee’s  accounting  records  are 
not  normally  kept  on  the  accrual  basis,  the 
grantee  should  develop  such  information 
through  an  analysis  of  the  documentation  on 
hand  or  on  the  basis  of  best  estimates. 

(3)  Ihe  grant  agreement  Shall  determine 
the  frequency  of  the  Financial  Status  Re¬ 
port  for  each  grant  program  considering  the 
size  and  complexity  of  the  particular  pro¬ 
gram.  However,  the  report  shall  not  be  re- 
qvilred  more  frequently  than  quarterly  or 
lees  frequently  than  annually.  Also,  a  fined 
report  shall  be  required  at  the  completion  of 
the  grant. 

(4)  The  originsd  and  two  copies  of  the  Fi¬ 
nancial  Status  Report  Shall  be  submitted  30 
days  after  the  end  of  eadh  egieclfied  reporting 
period.  In  addition,  final  reports  shall  be  sub¬ 
mitted  90  days  aftw  the  end  of  the  grant 
period  or  the  completion  of  the  project  or 
program.  Extensions  to  reporting  due  dates 
may  be  approved  when  requested  by  the 
grantee. 

b.  Report  of  federal  cash  transactions.  (1) 
When  fxmds  are  tulvanced  to  grantees 
through  letters  of  credit  or  with  'nreasury 
checks,  efM^h  grantee  shall  submit  a  report  of 
Federal  Cash  Transactions.  The  Bureau  shall 
use  this  report  to  monitor  cash  advanced  to 
grantees  and  to  obtain  dlsbtursement  or  out¬ 
lay  information  for  each  grant  or  project 
from  the  grantees. 

(2)  The  grant  agreement  may  require  fore¬ 
casts  of  Federal  cash  requirements  In  the  Re¬ 
marks  section  of  the  report. 

(3)  When  practical  imd  deemed  necessary, 
the  Biireau  may  require  grantees  to  report 
in  the  Remarks  section  the  amount  of  cash  in 
excess  of  three  days’  reqxiirements  in  the 
hands  of  subgrantees  or  other  secondary 
recipients  cmd  to  provide  short  narrative  ex¬ 
planations  of  actions  taken  by  the  grantees 
to  reduce  the  excess  balances. 

(4)  The  Bureau  shall  accept  the  identical 
information  from  the  grantees  in  a  machine- 
usable  format  in  lieu  of  the  Report  of  Fed¬ 
eral  Cash  Transactions. 

(6)  Orantees  shall  submit  the  original  and 
two  copies  of  the  Report  of  Federal  Cash 
Transactions  no  later  than  16  working  days 
f<filowing  the  end  of  each  quarter.  For  those 
grantees  receiving  annual  grants  totalling 
one  million  dollars  or  more,  the  Bureau  shall 
reqTilre  a  monthly  report. 

(8)  The  Bureau  shall  waive  the  require¬ 
ment  for  submission  of  a  Report  of  Fed¬ 
eral  Cash  Transactions  when  monthly  ad¬ 
vances  do  not  exceed  $10,000  per  grantee 
provided  that  such  advances  are  monitored 
through  other  forms  contained  in  this  Ap¬ 
pendix  or  the  grsmtee’s  accounting  controls 
are  adequate  to  mlniml2se  excessive  Federal 
advances. 

2.  Except  as  noted  below,  only  the  follow¬ 
ing  forms  will  be  authorized  for  the  grantees 
in  requesting  advances  and  relmbtursements. 

a.  Request  for  advance  or  reimbursement. 
(1)  The  "Request  for  Advance  or  Reimburse¬ 
ment”  form  to  the  standard  form  for  all  non- 
construction  grant  programs  when  letters 
of  credit  or  predetermined  automatic  ad¬ 
vance  methods  are  not  used.  The  Bureau, 
however,  has  the  option  of  using  this  form 
for  construction  programs  In  lieu  of  an  “Out¬ 
lay  Report  and  Request  for  Reimbursement 
for  Construction  Programs”  (paragraph  2b) 
and  shall  specify  In  the  grant  agreement. 

(2)  Orantees  shall  be  authorized  to  sub¬ 
mit  requests  for  advances  or  reimbursement 


at  least  monthly  when  letters  of  credit  are 
not  used.  Orantees  shall  submit  the  original 
and  two  copies  of  a  Request  for  Advance  or 
Reimbursement. 

b.  Outlay  Report  and  Request  for  Reim¬ 
bursement  for  Construction  Program.  (1) 
The  "Outlay  Report  and  Request  for  Reim- 
biursement  for  Construction  Programs”  form 
is  the  standard  format  to  be  used  for  re¬ 
questing  reimbursement  for  construction 
programs.  The  Biireau  may,  however,  have 
the  option  of  substituting  a  “Request  for 
Advance  or  Reimbursement”  form  (para¬ 
graph  2a)  in  lieu  of  this  form  when  the 
Bureau  determines  that  the  former  provides 
adequate  information  to  meet  its  needs  as 
stated  in  the  grant  agreement. 

(2)  Grantees  shall  be  authorized  to  submit 
requests  for  reimbursement  at  least  monthly 
when  letters  of  credit  are  not  \ised.  Grantees 
shall  submit  the  original  and  two  copies  of 
an  “Outlay  Report  and  Request  for  Reim¬ 
bursement  for  Construction  Programs”  form. 

3.  When  the  Bureau  needs  additional  in¬ 
formation  in  using  these  forms,  the  follow¬ 
ing  shall  be  observed: 

a.  When  necessary  to  comply  with  future 
legislative  requirements,  the  Bureau  shall 
Issue  Instructions  to  require  grantees  to 
submit  s\ich  information  under  the  Re¬ 
marks  section  of  the  reports. 

b.  When  necessary  to  meet  specific  pro¬ 
gram  needs,  the  Biureau  shall  submit  the  pro¬ 
posed  reporting  requirements  to  the  General 
Services  Administration  for  approval  under 
the  exception  provision  of  this  Appendix. 

c.  The  Bureau,  in  obtaining  information 
as  in  paragraphs  a  and  b  above,  must  also 
comply  with  report  clecuranoe  requirements 
of  the  Office  at  Management  and  Budget  Cir¬ 
cular  No.  A-40,  as  revised. 
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Authoritt:  Sec.  204,  Pub.  L.  93-638,  88 
Stat.  2203,  unless  otherwise  noted. 

Sub|>art  A — General  Provisions 

§  407.1  Purpose. 

The  purpose  of  the  regulations  In  this 
Part  Is  to  give  the  application  and  ap¬ 
proval  process  for  a  State  or  local  edu¬ 
cation  agency  to  obtain  school  construc¬ 
tion  contracts  from  the  Bureau  under 
Section  204  of  Title  n  of  the  Indian 
Self-Determination  and  Education  As¬ 
sistance  Act  (Pld).  L.  93-638,  88  Stat. 
2203),  to  assist  in  the  education  of 
Indians. 

§  407.2  Scope. 

(a)  The  appUoation  process  for  public 
school  construction  contracts  under  Sec¬ 
tion  204  of  PiA.  L.  93-638  Is  given  In 
20  UB.C.  631-645  and  45  CFR  114.  The 
application  process  Is  administered  by 
and  is  the  responsibility  of  the  Commis¬ 
sioner  of  Education.  The  Commissioner 
(d  Indian  Affairs  participates  with  the 
Commissioner  of  EducaiUon  in  pr^ara- 
tion  of  programs,  cost  estimates  and 
other  8U{H>lemental  data  which  are  part 
of  the  application  and  national  priority 
index.  ':^e  Commissioner  of  Education 
furnishes  Ihe  national  priority  index  to 
the  Bureau  at  the  start  of  each  fiscal 
year. 

(b)  The  Bureau  requests  and  receives 
funding  for  acquisition  of  sites  and  for 
architectural-engineering  design,  facil¬ 
ities  construction  and  equipment  for  the 
program.  Funds  are  allocated  to  proj¬ 
ects  by  the  Bureau  on  the  basis  of  fund¬ 
ing  priorities  as  established  by  the  Com¬ 
missioner  of  Education.  A  contract  is 
negotiated  in  accordance  with  the  ap¬ 
proved  program  by  a  Bureau  contract¬ 
ing  ofScer  with  the  applicant  for  the  ac¬ 
quisition  of  sites  and  for  the  design,  con¬ 
struction  and  purchase  of  equipment  to 
provide  educational  facilities  meeting 
standards  of  construction  given  In  Pub. 
L.  81-615. 

§  407.3  Definitions. 

As  used  In  this  Part: 

(a)  “ADM”  means  average  daily 
membership  which  is  the  aggregate  of 
the  sums  of  the  days  of  membership  of 
each  child  in  the  school  divided  by  the 
number  of  days  school  was  In  session. 
Only  days  In  which  pupUs  were  tmder 
the  guidance  and  direo^n  of  teachers 
in  the  teaching  process  will  be  consid¬ 
ered  days  in  session. 

(b)  “Bureau”  means  the  Bureau  of 
Indian  Affairs. 

(c)  “Commlasloner  of  Education” 
means  the  United  States  Commissioner 
of  Education,  Department  of  Health, 
Education,  and  Welfare. 

(d)  “Commissioner  of  Indian  Affairs” 
means  the  Commissioner  of  Indian  Af¬ 
fairs,  Department  of  Uie  Interior. 

(e)  “Contractor”  means  an  apidlcant 
who  has  been  awarded  a  contract  under 
this  Part. 
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(f)  “Days”  means  calendar  days. 

(g)  “Economic  enterprise”  means  any 
commercial,  industrial,  agricultural,  or 
business  activity  that  is  at  least  51  per¬ 
cent  Indian  owned,  established  or  orga¬ 
nized  for  the  purpose  of  profit. 

(h)  “Existing  school  facilities”  means 
all  facilities  constructed  as  school  build¬ 
ings  and  used  continuously  for  classroom 
purposes.  Excluded  are  basement  rooms, 
hallways,  or  other  space,  the  use  of  which 
for  school  purposes  (in  view  of  the  char¬ 
acter,  inaccessibility  or  other  equally  co¬ 
gent  reasons)  seriously  restricts  the  edu¬ 
cational  objective,  or  has  impaired  or  will 
impair  the  health  or  safety  of  the  school 
children. 

(i)  “Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

(j)  “Indian  tribe”  means  any  Indian 
Tribe,  Band,  Nation,  Rancheria,  Pueblo, 
Colony,  or  Community,  including  any 
Alaska  Native  village  or  regional  or  vil¬ 
lage  corporation  as  defined  in  or  estab¬ 
lished  piusuant  to  the  Alaska  Native 
Claims  Settlement  Act  (85  Stat.  688) 
which  is  recognized  as  eligible  by  the 
Secretary  for  the  special  programs  and 
services  provided  by  the  Secretary  to  In¬ 
dians  because  of  their  status  as  Indians. 

(k)  “Initial  equipment”  means  any 
movable  equipment  necessary  and  appro¬ 
priate  to  equip  minimiun  school  facili¬ 
ties.  Such  term  does  not  include  equip¬ 
ment  purchased  to  replace  any  equip¬ 
ment  which  is  obsolete  or  worn  out  and 
which  was  purchased  with  funds  imder 
Pub.  L.  81-815  or  Pub.  L.  93-638. 

(l)  “Minimum  school  facilities”  means 
classroom  and  auxiliary  rooms  and  ini¬ 
tial  equipment  necessary  to  operate  an 
approved  educational  program  for  the 
membership  of  the  school  at  normal  ca¬ 
pacity  in  accordance  with  the  criteria 
established  by  the  State  in  which  the 
facilities  are  to  be  located. 

(m)  “PJj.  81-815”  means  the  Act  of 
September  23.  1950  (P.L.  81-815,  72  Stat, 
548) ,  as  amended. 

(n)  “PJj.  93-638”  means  the  Indian 
Self-Determination  and  Education  As¬ 
sistance  Act  (P.L.  93-638,  88  Stat.  2203) . 

(o)  “School  district”  or  ‘local  educa¬ 
tion  agency”  means  that  subdivision  of 
the  State  which  contains  the  public  ele¬ 
mentary  and  secondary  educational  In¬ 
stitutions  providing  educational  services 
and  is  controlled  by  a  duly  elected  board, 
commission  or  similarly  constituted  as¬ 
sembly. 

(p)  “Secretary”  means  the  Secretary 
of  the  Interior. 

(q)  “State”  means  a  State  of  the 
United  States  of  America  or  any  political 
subdivision  of  a  State. 

(r)  “State  education  agency”  means 
'he  State  Board  of  Education  or  other 
agency  or  office  primarily  responsible  for 
supervision  by  the  State  of  public  ele¬ 
mentary  and  secondary  schools  or.  If 
there  is  no  such  office  or  agency,  an  office 
or  agency  designated  by  the  Governor  or 
by  State  law. 

§  407.4  Revision  or  amendment  of  reg> 
Illations. 

Before  revising  or  amending  the  regu¬ 
lations  in  this  Part,  the  Comihlssloner 


of  Indian  Affairs  shall  take  the  follow¬ 
ing  actions: 

(a)  Consult  with  Indian  tribes  and 
national  and  regional  Indian  organiza¬ 
tions  to  the  extent  practicable  about  the 
need  for  revision  or  amendment  and  con¬ 
sider  their  views  in  preparing  the  pro¬ 
posed  revision  or  amendment. 

(b)  Publish  any  proposed  revisions  or 
amendments  in  the  Federal  Register  as 
proposed  rulemaking  to  provide  adequate 
notice  to,  and  receive  comments  from,  all 
interested  parties. 

(c)  After  consideration  of  all  com¬ 
ments  received,  publish  the  regulations 
in  the  Federal  Register  in  final  form  not 
less  than  30  days  before  the  date  they 
are  made  effective. 

Subpart  B — ^Application  Process 
§  407.11  Eligible  applicants. 

(a)  Any  State  education  agency  or 
school  district  may  apply  for  a  contract 
with  the  Bureau  to  assist  the  agency  or 
district  in  acquiring  sites  for,  or  in  con¬ 
structing,  acquiring,  or  renovating,  fa¬ 
cilities  (including  all  necessary  equip¬ 
ment)  in  school  districts  on  or  adjacent 
to  or  in  close  proximity  to  any  Indian 
reservation  or  other  lands  held  in  trust 
by  the  United  States  for  Indians  if  the 
facilities  are  necessary  for  educating  In¬ 
dians  residing  on  any  such  reservation  or 
lands. 

(b)  The  project  for  which  the  appli¬ 
cant  is  requesting  funding  must  meet 
the  eligibility  requirements  under  sub¬ 
sections  (a)  and  (b)  of  section  14  of 
Pub.  L.  81-815. 

§  407.12  Consultation  with  Indians. 

(a)  Except  where  there  is  a  majority 
of  Indians  on  an  elected  public  school 
board,  the  Commissioner  of  Indian  Af¬ 
fairs  shall  consult  with  the  local  public 
school  officials  and  the  tribal  governing 
body(s)  of  the  local  Indian  tribe (s)  af¬ 
fected  before  the  application  for  funding 
public  school  construction  is  submitted 
to  the  Commissioner  of  Education. 

(b)  This  requirement  will  be  deemed 
to  be  met  imless  the  official  tribal  gov¬ 
erning  body(s)  of  the  Indian  tribe(s) 
to  be  benefited  by  the  application  notify 
the  Commissioner  of  Education,  in  writ¬ 
ing,  within  60  days  after  the  date  of  the 
consultation  that  the  tribe  (s)  disapprove 
the  application.  The  notice  of  disap¬ 
proval  must  give  specific  stated  objec¬ 
tions  to  the  application.  A  copy  of  the 
notice  of  disapproval  shall  be  delivered 
or  mailed  to  the  Commissioner  of  Indian 
Affairs  at  the  same  time  as  the  notice 
is  delivered  or  mailed  to  the  Commis¬ 
sioner  of  Education. 

(c)  After  being  notified  that  the 
tribe  (s)  disapproved  a  proposed  appli¬ 
cation,  the  Commissioner  of  Indian  Af¬ 
fairs  or  |iis  designated  representatives 
shall  meet  with  tribal  and  public  school 
officials  to  provide  assistance  in  resolving 
the  stated  objectives  to  the  application. 
The  Commissioner  of  Indian  Affairs  shall 
notify  the  Commissioner  of  Education  15 
days  in  advance  of  the  date,  place,  and 
time  of  such  meetings  and  shall  Invite  the 
Commissioner  of  Education  or  his  rep¬ 
resentatives  to  attend. 


§  407.13  Application  procedure  for 

plueement  on  priority  list. 

(a)  Applications  for  public  school  con¬ 
struction  assistance  imder  this  Part  will 
be  submitted  and  processed  in  accord¬ 
ance  with  procedures  outlined  in  20 
U.S.C.  631-645  and  45  CFR  114.  Applica¬ 
tion  forms,  instructions,  advice,  and  as¬ 
sistance  ir^ccordance  with  20  U.S.C.  636 
and  45  CJPR  114.1  may  be  obtained  from 
each  State  education  agency.  All  ques¬ 
tions  pertaining  to  the  preparation  and 
filing  of  preapplications,  applications, 
and  request  for  materials  should  be  di¬ 
rected  to  the  State  Representative  for 
School  Assistance,  who  will  respond  or 
may  forward  the  inquiries,  where  appro¬ 
priate,  to  the  Regional  Commissioner  of 
Education. 

(b)  Section  204(b)  of  Pub.  L.  93-638 
assigns  responsibility  for  the  application 
processing,  determination  of  eligibility 
and  establishment  of  project  priority  to 
the  Cjommissioner  of  Education.  Such  ap¬ 
plication  and  review  and  determination 
processes  includes  the  following: 

(1)  Field  and  site  review  by  the  Com¬ 
missioner  of  Education  assisted  by  the 
Commissioner  of  Indian  Affairs  to 
determine: 

(i)  Tentative  cost  estimate  for  budget 
purposes.  The  CJommissioner  of  Indian 
Affairs  or  his  representative  will  assist 
the  Commissioner  of  Education  in  con¬ 
ducting  the  on-site  inspection  to  deter¬ 
mine  which  buildings  need  to  be  retained, 
demolished  or  remodeled  and  to  gather 
initial  information  required  for  develop¬ 
ment  of  the  planning  document.  From 
this  information,  a  tentative  cost  esti¬ 
mate  for  design,  construction,  and 
equipment  will  be  made  for  budget  pur¬ 
poses  in  cooperation  with  the  applicant. 

(ii)  Equal  quality  and  standard  of  edu¬ 
cation.  While  assisting  in  the  on-site  in¬ 
spection,  the  Commissioner  of  Indian  Af¬ 
fairs  or  his  representative  must  deter¬ 
mine  whether  the  quality  and  standard 
of  education  (including  facilities  and 
auxiliary  services)  for  Indian  students 
enrolled  in  the  school  are  at  least  equal 
to  that  provided  all  other  students  from 
resources,  other  than  resources  provided 
under  this  Part,  which  are  available  to 
the  local  school  district.  If  it  is  deter¬ 
mined  that  the  quality  and  standard  of 
education  for  Indian  students  is  not  at 
least  equal  to  that  given  all  other  stu¬ 
dents  enrolled  in  the  schools,  the  Com¬ 
missioner  of  Indian  Affairs  or  his  repre¬ 
sentative  shall  recommend  that  the  proj¬ 
ect  not  be  placed  on  the  priority  list. 
Such  a  project  will  not  be  placed  on  the 
Bureau’s  commitment-to-fund  list  which 
is  prepared  under  §  407.15. 

(2)  Discussion  and  consultation  with 
State  and  local  education  agencies  to  de¬ 
termine  the  exact  nature  of  the  project 
to  be  constructed,  including  existing 
structure  renovation  or  replacement. 

(3)  Presentation  of  program  develop¬ 
ment  for  review  and  approval  by  the 
State  and/or  local  education  representa¬ 
tives  and  a  current  and  updated  project 
cost  estimate. 

(c)  The  Commissioner  of  Indian  Af¬ 
fairs  participates  in  the  application  proc¬ 
ess  by  furnishing  technical  assistance  to 
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the  Commissioner  of  Education.  The 
Commissioner  of  Indian  Affairs  Insures 
consultation  with  Indians  and  assists 
with  the  preparation  of  the  program, 
cost  estimates,  etc.  as  part  of  the  data 
needed  in  order  for  the  Commissioner  of 
Education  to  prepare  the  priority  listing 
of  eligible  applicants. 

(d)  The  projects  will  be  ranked  by 
priority  based  on  criteria  established  by 
the  Commissioner  of  Education  as  given 
in  45  CFR  114.16. 

§  44)7.14  Submitting  priority  list  to 

Bureau. 

Pursuant  to  Section  204(b)  of  Pub.  L. 
93-638,  a  list  of  public  school  projects 
eligible  for  funding  imder  this  Part  shall 
be  submitted  to  the  Commissioner  of  In¬ 
dian  Affairs  by  the  Commissioner  of  Edu¬ 
cation  at  the  beginning  of  each  fiscal 
year. 

§  407.15  Preparing  a  coniniilinoiit-lo- 

fupd  list. 

(a)  When  the  Conunissioner  of  Indian 
Affairs  receives  the  priority  list  from  the 
Commissioner  of  Education,  the  Commis¬ 
sioner  of  Indian  Affairs  will  place  the 
project  highest  on  the  priority  list  at 
the  top  of  a  commltment-to-fund  list. 
Projects  will  be  added  to  the  commlt¬ 
ment-to-fund  list  in  the  same  order  as 
they  are  on  the  priority  list.  Each  proj¬ 
ect  will  be  added  to  the  commltment-to- 
fund  list  as  long  as  the  total  of  the 
tentative  cost  estimates  is  less  than  the 
amount  of  funds  appropriated  for  public 
school  construction  under  this  Part  for 
the  new  fiscal  year.  However,  a  project 
shall  not  be  placed  on  the  commltment- 
to-fund  list  if  the  Commissioner  of  In¬ 
dian  Affairs  or  his  representative  has 
determined  under  §  407.13(b)  (1)  (ii)  that 
the  quality  and  standard  of  education 
for  Indian  students  enrolled  in  the 
schools  are  not  at  least  equal  to  that 
provided  all  other  students  from  re¬ 
sources,  other  than  resources  provided 
under  this  Part,  which  are  available  to 
the  local  school  district. 

(b)  Each  applicant  will  be  notified  in 
writing  when  the  project  has  been  placed 
on  the  commitment-to-fimd  list. 

§  407.16  Negotiating  a  contract. 

When  a  project  has  been  placed  on  the 
commltment-to-fund  list,  a  contract  will 
be  negotiated  by  a  Bureau  contracting  of¬ 
ficer  with  the  applicant.  The  contract 
will  be  developed  in  accordance  with  the 
regulations  in  41  C!PR  1  as  supplemented 
by  41  C3PR  14  and  41  CFR  14H,  except  41 
CFR  Part  14H-70. 

§  407.17  Funding  provisions. 

(a)  The  Commissioner  of  Indian  Af¬ 
fairs  will  expend  not  less  than  75  per 
cent  of  appropriated  funds  authorized 
pursuant  to  Title  n.  Part  B,  Section  204 
of  Pub.  L.  93-638  on  those  projects  which 
meet  the  eligibility  requirements  imder 
subsections  (a)  and  (b)  of  section  14  of 
Pub.  L.  81-815. 

(b)  Projects  which  are  partially  funded 
shall  be  given  first  consideration  for  the 
additional  funding  necessary  to  complete 
such  projects. 


(c)  No  funds  from  any  contract  under 
this  Part  shall  be  made  available  by  any 
Federal  agency  directly  to  other  than 
public  agencies.  However,  school  districts 
and  State  education  agencies  assisted  by 
this  Part  may  use  funds  provided  under 
this  Part  to  contract  for  necessary  serv¬ 
ices  with  any  appropriate  individual,  or¬ 
ganization,  or  corporation. 

(d)  Funds  approved  for  public  school 
construction  under  this  Part  may  not 
exceed  the  Federal  share  of  the  total  cost 
of  the  proposed  school  facilities,  as  such 
facilities  are  defined  within  the  meaning 
of  Pub.  L.  81-815,  to  serve  both  Indian 
and  non-Indian  children,  with  the  def¬ 
inition  of  children  to  be  as  prescribed 
by  Pub.  L.  81-815. 

(e)  When  non-Federal  funds  are  in¬ 
volved,  a  local  school  district  shall  have 
120  days  from  receipt  of  the  notice 
that  the  project  has  been  placed  on  the 
commitment-to-fund  list  to  assemble  the 
funds  from  local  and/or  State  sources 
before  the  contract  negotiations  are  com¬ 
pleted.  An  extension  may  be  granted  by 
the  Commissioner  of  Indian  Affairs  for 
unusual  circumstances. 

Subpart  C — General  Contract 
Requirements 

§  407.21  Costs  included  in  contracts. 

A  contract  with  a  school  district  un¬ 
der  this  Part  may  include  costs  for  archi¬ 
tectural  design,  site  acquisition,  facili¬ 
ties  construction  (including  site  de¬ 
velopment  and  supervision) ,  and  equip¬ 
ment  in  accordance  with  the  approved 
project  description. 

§  407.22  Architectural  design. 

(a)  Drawings  and  specifications  for  a 
project  shall  comply  with  such  Federal, 
State,  and  local  laws,  codes,  ordinances 
and  regulations  pertaining  to  standards 
of  construction  and  safety  requirements, 
as  may  be  applicable. 

[16  Comp.  Gen.  948  (1937)] 

(b)  Local  education  agencies  shall 
give  due  consideration  to  excellence  of 
architecture  and  design  when  construct¬ 
ing  minimum  school  facilities  under  this 
Part. 

(c)  An  Architect/Engineer  shall  be  se¬ 
lected  by  the  contractor  to  prepare  the 
plans  and  specifications  with  the  advice 
and  assistance  of  the  Commissioner  of 
Indian  Affairs  who  shall  counsel  the  con¬ 
tractor  with  respect  to  professional  quali¬ 
fications  and  performance  history  of 
firms  in  order  that  the  best  qualified 
firm  be  selected.  No  Architect/Engineer 
agreement  involving  the  expenditures  of 
Federal  funds  shall  be  entered  into  by 
the  contractor  until  the  Commissioner  of 
Indian  Affairs  has  reviewed  such  agree¬ 
ment. 

(d)  The  drawings  and  specifications 
will  conform  to  the  project  description 
as  shown  in  the  completed  application, 
or  as  modified  by  approved  revisions. 

(e)  The  drawings  and  specifications 
will  be  sent  to  the  Commissioner  of  Edu¬ 
cation  for  review  to  ensure  that  the  ap¬ 
proved  program  is  followed.  The  draw¬ 
ings  and  specifications  will  be  reviewed 
with  the  tribe  to  obtain  its  approval. 


After  approval  by  the  State  and  other 
regulatory  agencies,  the  final  drawings 
and  specifications  will  be  reviewed  and 
approved  by  the  Bureau  for  structural 
and  safety  adequacy,  educational  func¬ 
tionality  and  conformity  with  the  project 
description. 

§  407.23  Facilities  construction. 

The  contractor  usually  bids,  awards 
and  administers  the  construction  con¬ 
tract.  The  Commissioner  of  Indian  Af¬ 
fairs  will  assist  in  preconstruction  and 
construction  activities  to  assure  con¬ 
formity  with  the  requirements  of  Pub.  L. 
93-638.  Approval  of  all  proposed  pre¬ 
construction  documents  will  be  obtained 
from  the  Commissioner  of  Indian  Affairs. 
Assistance  prior  to  the  preparation  of 
these  and  similar  documents  will  be  pro¬ 
vided  upon  request.  In  this  connection, 
the  Commissioner  of  Indian  Affairs  may 
suggest  a  preliminary  conference  with 
the  project  architect  and  others  if  that 
seems  desirable.-  The  Bureau  shall  make 
interim  inspections  and  audits  during 
construction  and  participate  in  the  final 
acceptance  inspection. 

§  407.24  Selecting  initial  equipment. 

The  Conunissioner  of  Indian  Affairs 
shall  provide  technical  assistance  in  the 
selection  of  initial  equipment,  if  re¬ 
quested  by  the  contractor. 

§  407.25  Advance  payments. 

Advance  pa3nnents  to  State  education 
agencies  or  school  districts  v^l  be  made 
In  accordance  with  the  applicable  pro- 
visicms  of  41  CFR  1  as  supplemented  by 
41  CFR  14  and  41  CFR  14H,  except  41 
CFR  Part  14H-70. 

§  407.26  Use  and  transfer  of  Govern¬ 
ment  property. 

(a)  The  use  of  Government-owned  fa¬ 
cilities  for  public  school  purposes  may 
be  authorized  when  not  ne^ed  for  Gov¬ 
ernment  activities.  Transfer  of  title  to 
such  facilities  (except  land)  may  be  ar¬ 
ranged  under  the  provisions  of  the  Act 
of  June  4,  1953  (67  Stat.  41). 

(b)  In  carrying  out  a  contract  made 
under  this  Part,  the  Conuntssloner  of 
Indian  Affairs  may  permit  a  contractor 
to  use  existing  buildings,  faculties,  and 
related  equipment  and  other  personal 
property  owned  by  the  Bureau  under 
terms  and  conditions  agreed  upmi  for 
their  use  and  maintenance.  The  property 
must  conform  to  the  minimum  standards 
established  by  the  Occupational  Safety 
and  Health  Act  of  1970  (84  Stat.  1590), 
as  amended  (29  U.S.C.  651) . 

(c)  Use  of  Government  property  is  sub¬ 
ject  to  the  foUowlng  conditions: 

(1)  When  nonexpendable  Government 
property  is  turned  over  to  public  school 
authorities  under  a  use  permit,  the  per¬ 
mittee  shall  insure  such  property  against 
damage  by  fiood,  fire,  rain,  windstorm, 
vandalism,  snow,  and  tornado  in  amounts 
and  with  companies  satisfactory  to  the 
Bureau  ofiBcer  in  charge  of  the  property. 
In  case  of  damage  or  destruction  of  the 
property  by  fiood,  fire,  rain,  windstorm, 
vandalism,  snow  or  tornado,  the  insur¬ 
ance  money  coUected  sludl  be  expended 
only  for  repair  or  replacement  of  prop- 
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erty.  Otherwise,  insurance  proceeds  shall 
be  paid  to  the  Bureau. 

(2)  If  the  public  school  authority  Is 
self-insured  and  can  present  evidence  of 
that  fact  to  the  Conunissioner  of  Indian 
Affairs,  insurance  for  lost  or  damaged 
prcHierty  will  not  be  required.  However, 
the  public  school  authority  will  be  re- 
siransible  for  replacement  of  such  lost  or 
damaged  prc^rty  at  no  cost  to  the  Gov¬ 
ernment  or  for  paying  the  Government 
enough  to  replace  the  property. 

(3)  The  permittee  shall  maintain  the 
property  in  a  reasonable  state  of  repair 
consistent  with  the  intended  use  and 
educational  purposes. 

§  407.27  Wage  aiuj^ labor  standards. 

All  laborers  and  mechanics  employed 
by  contractors  or  subcontractors  in  con¬ 
structing,  altering,  or  repairing  buildings 
or  other  facilities  in  connection  with 
contracts  imder  this  Part  shall  be  paid 
wages  not  less  than  those  on  similar 
constructicm  in  the  locality  as  deter¬ 
mined  by  the  Secretary  of  Labor  in  ac¬ 
cordance  with  the  Davis-Bacon  Act  of 
March  3,  1931  (46  Stat.  1494),  as 
amended. 

§  407 .28  Indian  preference. 

(a)  Any  contract  made  by  the  Bureau 
with  a  State  or  school  district  shall  pro¬ 
vide  that  the  contractor  shall,  to  the 
greatest  extent  feasible,  give  preference 
in  onploym^t  and  training  to  Indians. 

(b)  Any  contract  made  by  the  Bureau 
with  a  State  or  school  district  shall  pro¬ 
vide  that  the  contractor  shall,  to  the 
greatest  extent  feasible,  give  preference 
in  the  award  of  subcontracts  to  Indian 
organizations  and  to  Indian-owned  eco¬ 
nomic  enterprises. 

(c)  All  subcontractors  employed  by  the 
contractor  shall,  to  the  greatest  extent 

I  feasible,  give  preference  to  Indians  for 
employment  and  training  and  shall  be 
required  to  include  in  their  bid  submis¬ 
sion  a  plan  to  achieve  maximum  use  of 
Indian  personnel. 

§  407.29  Liability  and  motor  vehicle  in¬ 
surance. 

(a)  States  and  school  districts  shall 
obtain  public  liability  and  motor  ve¬ 
hicle  insurance  under  contracts  entered 
Into  with  the  Bureau  under  this  Part. 
However,  where  the  Bureau  contracting 
officer  determines  that  the  risk  of  death, 
personal  injury  or  property  damage 
under  the  contract  is  small  and  that  the 
time  and  cost  of  procuring  the  insiirance 
is  great  in  relation  to  the  risk,  the  con¬ 
tract  may  be  exempted  from  this  re¬ 
quirement. 

(b)  Notwithstanding  paragraph  (a) 

of  this  section,  any  contract  which  re¬ 
quires  or  authorizes,  either  expressly  or 
by  implication,  the  use  of  motor  vehicles 
must  contain  a  provision  requiring  the 
State  or  school  district  to  provide  liabil¬ 
ity  insurance,  regardless  of  how  small 
the  risk.  I 

(c)  If  the  State  or  public  school  au¬ 
thority  is  self-insured  and  can  present 
evidence  of  that  fact  to  the  Commissioner 
of  Indiaii  Affairs,  liability  and  motor 
vehicle  insurance  will  not  be  required. 


§  407.30  Recordkeeping. 

A  contractor  will  be  required  to  de¬ 
velop  and  maintain  a  recordkeeping  sys¬ 
tem  which  will: 

(a)  Fully  reflect  all  financial  trans¬ 
actions  involving  the  receipt  and  ex¬ 
penditure  of  fimds  provided  tmder  the 
contract  in  a  manner  which  will  provide 
accurate,  current  and  complete  disclosure 
of  financial  status;  correlation  with 
budget  or  allowable  cost  schedules;  and 
clear  audit  facilitating  data. 

(b)  Reflect  the  amounts  and  sources 
of  funds  other  than  Bureau  contract 
fimds  which  may  be  included  in  the  con¬ 
struction  project. 

(c)  Provide  for  the  creation,  mainte¬ 
nance  and  safeguarding  of  records  of 
lasting  value. 

§  407.31  Audit  and  inspection. 

(a)  During  the  term  of  a  contract 
under  this  Part  and  for  three  years  after 
the  project  or  undertaking  is  completed, 
the  Comptroller  General  and  the  Sec¬ 
retary,  or  any  of  their  duly  authorized 
representatives,  shall  have  access,  for 
audit  and  examination  purposes,  to  any 
of  the  contractor’s  books,  documents, 
papers,  and  records  which,  in  their 
opinion,  may  be  related  or  pertinent  to 
the  contract  or  any  subcontract. 

(b)  The  contractor  will  be  responsible 
for  maintaining  all  documents  such  as 
Invoices,  purchase  orders,  cancelled 
checks,  balance  sheets  and  ail  other  rec¬ 
ords  relating  to  financial  transactions  in 
a  manner  which  will  facilitate  auditing. 
The  contractor  will  be  responsible  for 
maintaining  files  of  correspondence  and 
other  documents  relating  to  the  contract 
properly  separated  from  general  records 
or  cross-referenced  to  general  files. 

(c)  The  contractor  receiving  funds 
under  this  Part  shall  be  primarily  re¬ 
sponsible  for  contract  compliance. 

(d)  The  records  involved  in  any  claim 
or  expenditure  that  has  been  questioned 
shall  be  further  maintained  imtil  final 
determination  has  been  made  on  the 
questioned  expenditure. 

(e)  All  contracts,  reports,  budgets, 
budget  estimates,  plans,  and  other  docu¬ 
ments  pertaining  to  administration  of 
the  contract  shall  be  made  available  by 
the  contractor.  The  contractor  shall  pro¬ 
vide,  free  of  charge,  single  copies  of  such 
documents  upon  request. 

§  407.32  Freedom  of  information. 

(a)  Unless  otherwise  required  by  law, 
the  Bureau  shall  not  place  restrictions  on 
contractors  which  will  limit  public  ac¬ 
cess  to  the  contractor’s  records  except 
when  records  must  remain  confidential. 

(b)  A  contractor  under  this  Part  shall 
make  all  reports  and  information  con¬ 
cerning  the  contract  available  to  the 
Indian  people  which  the  contract  affects. 
Reports  and  information  may  be  with¬ 
held  from  disclosure  only  when  both 
of  the  following  conditions  exist: 

(1)  ’The  reports  and  information  fall 
within  one  of  the  following  exempt  cate¬ 
gories: 

(i)  Specifically  required  by  statute  or 
Executive  Order  to  be  kept  secret. 


(li)  Commercial  or  financial  informa¬ 
tion  obtained  from  a  person  or  firm  on 
a  privileged  or  confidential  basis. 

(iii)  Personnel,  medical,  and  similar 
files  where  disclosure  would  be  a  clearly 
unwarranted  invasion  of  personal  pri¬ 
vacy. 

(iv)  Geological  and  geophysical  infor¬ 
mation  and  data  concerning  wells. 

(2)  Disclosure  is  prohibited  by  statute 
or  Executive  Order  or  sound  grounds 
exist  for  using  the  exemption  given  in 
paragraph  (b)  (1)  of  this  section. 

(c)  A  request  to  inspect  or  copy  re¬ 
ports  and  information  shall  be  in  writ¬ 
ing  and  must  reasonably  describe  the 
reports  and  information  requested.  The 
request  may  be  delivered  or  mailed  to  the 
contractor.  Within  ten  working  days 
after  receiving  the  request,  the  contrac¬ 
tor  shall  determine  whether  to  grant  or 
deny  the  request.  ’The  requester  shall  be 
notified  immediately  of  the  determina¬ 
tion. 

(d)  The  time  limit  for  making  a  de¬ 
termination  may  be  extended  up  to  an 
additional  ten  working  days  for  good  rea¬ 
son.  ’The  requester  shall  be  notified  in 
writing  of  the  extension,  reasons  for  the 
extension,  and  the  date  on  which  the 
determination  is  expected  to  be  made. 

§  407.33  Reporting. 

(a)  A  contractor  under  this  Part  shall 
make  a  detailed  report  to  the  Commis¬ 
sioner  of  Indian  Affairs  after  construc¬ 
tion  is  completed.  ’The  report  shall  in¬ 
clude,  but  not  be  limited  to,  an  account¬ 
ing  of  the  amounts  and  purposes  for 
which  the  contract  fimds  were  expended. 

(b)  ’The  contractor  shall  furnish  other 
reports  when  and  as  required  by  the 
Commissioner  of  Indian  Affairs. 

(c)  A  contractor  under  this  Part  shall 
send  copies  of  the  reports  required  by 
paragraphs  (a)  and  (b)  of  this  section  to 
the  tribe  (s)  affected  by  the  construction 
at  the  same  time  as  the  reports  are  sent 
to  the  Bureau. 

§  407.34  Repayment  of  funds. 

Any  funds  paid  under  a  contract  en¬ 
tered  into  under  this  Part  which  are 
not  expended,  obligated  or  used  for  the 
purposes  of  the  contract  during  Its  term 
shall  be  returned  to  the  Bureau. 

§  407.35  Penalties. 

If  any  officer,  director,  agent,  or  em¬ 
ployee  of,  or  connected  with,  any  con¬ 
tractor  or  subcontractor  under  this  Part 
embezzles,  willfully  misapplies,  steals,  or 
obtains  by  fraud  any  of  the  funds  or 
property  connected  with  the  contract  or 
subcontract,  he  shall  be  subject  to  the 
following  penalties: 

(a)  If  the  amount  involved  does  not 
exceed  $100,  he  shall  be  fined  not  more 
than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both. 

(b)  If  the  amount  involved  exceeds 
$100,  he  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
two  years,  or  both. 

§  407.36  Applicable  procurement  regu¬ 
lations. 

States  or  school  districts  wanting  to 
contract  with  the  Bureau  under  this  Part 
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must  comply  with  the  applicable  require¬ 
ments  in  the  Federal  Procurement  Regu¬ 
lations  (41  CFR  1) ,  as  supplemented  by 
the  Interior  Procurement  Regulations 
(41  CFR  14)  and  the  Bureau  of  Indian 
Affairs  Procurement  Regulations  (41  CFR 
14H) .  except  41  CFR  Part  14H-70. 

Subpart  D — Contract  Revision  or 
Cancellation 

§  407.41  Contract  revision  or  amend¬ 
ment. 

Any  contract  made  tmder  this  Part 
may  be  revised  or  amended  as  deemed 
necessary  to  carry  out  the  purposes  of 
the  contract.  A  contractor  may  make  a 
written  request  for  a  revision  or  amend¬ 
ment  of  a  contract  to  the  Bureau  con¬ 
tracting  officer. 

§  407.42  Cancelling  a  contract  for  cause. 

(a)  Any  contract  entered  into  imder 
this  Part  may  be  cancelled  for  cause 
when  the  contractor  fails  to  perform  the 
work  called  for  under  the  contract. 

(b)  Before  cancelling  the  contract,  the 
Bureau  will  advise  the  contractor  in  writ¬ 
ing  of  the  following: 

(1)  The  reasons  why  the  Bureau  is  con¬ 
sidering  cancelling  the  contract. 

'  (2)  That  the  contractor  will  be  given 
an  opportunity  to  bring  its  work  up  to 
an  acceptable  level. 

(c)  If  the  contractor  does  not  overcome 
the  deficiencies  in  its  contract  perform¬ 
ance,  the  Bureau  shall  cancel  the  con¬ 
tract  for  cause.  The  Bureau  will  notify 
the  contractor,  in  writing,  of  the  cancel¬ 
lation.  The  notice  shall  give  the  reasons 
for  the  cancellation  and  the  right  of  the 
contractor  to  appeal  under  Subpart  C  of 
43  CFR  Part  4. 

(d)  When  a  contract  is  cancelled  for 
cause,  the  Bureau  will  either  perform  the 
work  with  its  own  forces  or  by  another 
contract,  as  appropriate. 

Subpart  E — ^Appeals 
§  407.51  Contract  appeal. 

A  contractor  may  appeal  an  adverse 
decision  or  action  of  a  Bureau  contract¬ 
ing  officer  regarding  a  contract  imder  this 
Part  as  provided  in  Subpart  C  of  43  CFR 
Part  4. 

§  407.52  Appeal  from  decision  to  cancel 
contract  for  cause. 

A  contractor  may  appeal  the  decision 
of  a  Bureau  official  to  cancel  a  contract 
under  this  Part  for  cause.  The  appeal 
shall  be  made  as  provided  in  subpart  C  of 
43  CFR  Part  4. 

§  407.53  Other  appeals. 

Any  decision  or  action  taken  by  a 
Bureau  official  under  this  Part,  other 
than  those  given  in  §§  407.51  and  407.52, 
may  be  appealed  only  as  provided  in  Part 
2  of  this  chapter. 

Morris  Thompson, 
Commissioner  of  Indian  Affairs. 

[FR  000.75-22938  Filed  9-3-75;8:45  am] 


£  41  CFR  Part  14H-70  ] 

CONTRACTING  WITH  INDIAN  ORGANIZA¬ 
TIONS  PURSUANT  TO  THE  INDIAN 
SELF-DETERMINATION  AND  EDUCA¬ 
TION  ASSISTANCE  ACT 

August  26, 1975. 

Chapter  14H  of  41  CFR  was  published 
begimdng  on  page  13659  of  the  Au¬ 
gust  26,  1969,  Federal  Register  (38  FR 
13659)  and  subsequently  amended. 
Chapter  14H  contains  the  Bureau  of  In¬ 
dian  Affairs  Procurement  Regulations 
(BIAPR). 

Notice  is  hereby  given  that  it  is  pro¬ 
posed  to  amend  Chapter  14H  of  Title  41 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  14H-70.  This  am'end- 
ment  is  proposed  pursuant  to  the  au¬ 
thority  contained  in  the  Act  of  Janu¬ 
ary  4,  1975  (Pub.  L.  93-638:  88  Stat. 
2203)  called  the  Indian  Self-Determina¬ 
tion  and  Education  Assistance  Act. 

The  purpose  of  the  amendment  Is  to 
consolidate  in  one  Part  all  of  the  con¬ 
tracting  requirements  which  Indian 
tribal  and  Alaska  Native  organizations 
must  follow  in  contracting  with  the  Bu¬ 
reau  of  Indian  Affairs  imder  the  Indian 
Self-Determination  and  Education  As¬ 
sistance  Act.  In  preparing  the  regula¬ 
tions  in  new  Part  14H-70,  waivers  were 
made  of  some  of  the  standard  Federal 
Procurement  Regulations  as  authorized 
by  Section  106(a)  of  the  Act.  Certain 
requirements  were  waived  in  an  attempt 
to  simplify  contracting  procedures  for 
Indian  tribal  and  Alaska  Native  orga¬ 
nizations.  Additional  waivers  may  be 
made  on  a  case-by-case  basis  as  the 
Commissioner  considers  such  waivers 
appropriate. 

The  Bureau  of  Indian  Affairs  has 
sought  to  be  responsive  to  the  recommen¬ 
dations  of  Indian  and  Alaska  Native  gov¬ 
erning  bodies  who  are,  or  have*  contem¬ 
plated,  operating  Bureau  programs  un¬ 
der  contract.  For  some  time,  tiiese  groups 
have  been  critical  of  the  complexities  in¬ 
herent  in  negotiating  contracts  under  the 
standard  Federal  Procurement  Regula¬ 
tions.  In  many  instances,  an  unfavorable 
psychological  climate  was  created  that 
inhibited  local  desires  for  more  mean¬ 
ingful  expressions  of  self-determination 
based  on  their  own  needs  and  goals. 

Through  experience,  the  Bureau  of 
Indian  Affairs  and  its  constituents  have 
found  the  standard  procurement  regula¬ 
tions  to  contain  numerous  requirements 
that  have  little  if  any  applicability  to 
contracts.  For  this  reason,  the  Bureau 
has  evolved  what,  in  essence,  is  a  set  of 
“Indian”  Procurement  Regulations  for 
dealing  with  tribal  and  Alaska  Native 
groups  as  the  proposed  new  Part  14H-70. 

These  proposed  regulations  reflect  the 
Bureau’s  attempt  to  follow  the  recom¬ 
mendations  of  Indian  and  Alaska  Native 
people  to  place  in  one  Part  all  pertinent 
contracting  regulations  or  references  to 
such  regulations  affecting  contracts  with 
tribal  organizations;  to  reduce  refer¬ 


encing  regulations  contained  in  other 
CFR  Parts,  if  possible;  to  make  the  reg¬ 
ulations  as  comprehensive  and  clear  as 
possible;  to  assure  that  both  parties  to 
the  contract  know  their  rights,  roles  and 
responsibilities;  and  to  remove  any  im- 
necessary  or  inapplicable  requirements 
found  in  the  standard  procurement  rules 
which  would  not  apply  to  self-deter¬ 
mination  contracts  with  tribal  organiza¬ 
tions. 

The  contractual  approach  is  one  of 
several  voluntary  options  available  to  In¬ 
dian  and  Alaska  Native  governing  bodies 
to  assist  them  in  the  self -development 
process.  Depending  on  their  basic  needs 
and  goals,  they  may  want  to  use  the  con¬ 
tract  mechanism  in  their  self-develop¬ 
ment  process.  If  so,  the  proposed  Part 
14H-70  seeks  to  simplify  the  contracting 
procedure  for  them. 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to  af¬ 
ford  the  public  an  opportunity  to  partici¬ 
pate  in  ihe  rulemaking  process.  Accord¬ 
ingly,  interested  persons  may  submit 
written  comments,  suggestions,  or  objec¬ 
tions  regarding  the  proposed  amendment 
to  the  Bureau  on  or  before  October  4, 
1975,  as  follows: 

1.  By  mail  addressed  to  the  Commis¬ 
sioner  of  Indian  Affairs,  Attention:  Pub¬ 
lic  Law  93-638  Task  Force  (Code  lOlA) , 
Washington,  D.C.  20245. 

2.  Or  by  hand  delivery  to  the  Commis¬ 
sioner  of  Indian  Affairs,  Attention:  Pub¬ 
lic  Law  93-638  Task  Force,  Room  4620, 
18th  and  C  Streets  N.W.,  Washington. 
D.C. 

Comments,  suggestions,  or  objections 
received  on  or  before  October  4,  will  be 
considered  in  preparing  the  final  regu¬ 
lations. 

It  is  proposed  to  amend  Chapter  14H 
of  Title  41  of  the  Code  of  Federal  Regu¬ 
lations  by  adding  a  new  Part  14H-70  to 
read  as  follows: 

PART  14H-7() — CONTRACTING  WITH  IN¬ 
DIAN  ORGANIZATIONS  PURSUANT  TO 
THE  INDIAN  SELF-DETERMINATION 
AND  EDUCATION  ASSISTANCE  ACT 

Sec. 

14H-70.000  Scope  of  part. 

Subpart  14H-70.0 — Regulation  System 
14H-70.001  Scope  of  subpart. 

I4H-70.00a  General. 

14H-70.003  Federal  and  Interior  procure¬ 
ment  regulations. 

14H-70.004  Area  office  Implementation  of 
Federal  or  Interior  procure¬ 
ment  regulation  Issuances. 
14H-70.005  Applicability. 

14H-70.006  Changes  of  regulations. 

Subpart  14H-70.1 — Definition  of  Terms 
14H-70.101  Definitions. 

14H-70.102  Contract. 

14H-70.103  Program. 

14H-70.104  Project. 

Subpart  14H— 70.2 — General  Policies 
14H-70.201  Method  of  procurement. 
I4H-70.202  Profit. 

14H-70.203  Payment  of  Interest  on  con¬ 
tractor’s  claim. 

14H— 70.204  Protests  to  Comptroller  Gen¬ 
eral. 
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Subpart  14H-70.3 — Procurement  Responsibility 
and  Authority 

Sec. 

14H-70.301  General. 

Subpart  14H-70.4 — Procurement  by  Negotiation 

14H-70.401  Scope  of  subpart. 

14H-70.402  Clrciunstances  permitting  nego* 
tlatlon. 

14H-70.403  Determinations,  findings  and 
authorities. 

14H-70.404  Types  of  contract. 

14H-70.405  Negotiated  overhead  rates. 
14H-70.406  Price  negotiated  policies. 
14H-70.407  Requirements  for  price  or  cost 
analysis  and  cost  or  pricing 
data. 

14H-70.408  Audit  as  a  pricing  aid. 

14H-70.409  Subcontracting. 

Subpart  14H-70.5 — Special  and  Directed  Sources 
of  Supply 

14H-70.501  General  Services  Administra¬ 
tion  supply  sources. 

14H-70.502  Inter-agency  motor  pool  vehi¬ 
cles. 

14H-70.503  Pmchase  of  passenger  carry¬ 
ing  vehicles. 

Subpart  14H-70.6 — Contract  Clauses 
14H-70.601  Scope  of  subpart. 

14H-70.602  Required  clauses. 

14H-70.603  Definitions. 

14H-70.604  Effect  on  existing  rights. 
14H-70.605  Retrocession. 

14H-70.606  Examination  of  records. 
14H-70.607  Penalties. 

14H-70.608  Indian  employment  preference. 
14H-70.609  Equal  opportunity. 

14H-70.610  Use  of  Indian  business  con¬ 
cerns. 

14H-70.611  Indemnity  and  Insurance. 
14H-70.612  Advance  payment. 

14H-70.613  Contract  funding  and  renego¬ 
tiation. 

14H-70.614  Government  fmrnished  prop¬ 
erty. 

14H-70.615  Annual  reporting. 

14H-70.616  Reassvunptlon  of  programs. 
14H-70.617  Pair  and  uniform  services. 
14H-70.618  Disputes. 

14H-70.619  Officials  not  to  benefit. 
14H-70.620  Changes. 

14H-70.621  Bid  guarantee  and  bonds. 
14H-70.622  Certificate  of  nonsegregated 
facilities. 

14H-70.623  Convict  labor. 

14H-70.624  Limitation  of  costs. 

14H-70.625  Allowable  cost  and  payment. 
14H-70.626  Negotiated  overhead  rates. 
14H-70.627  Assignment  of  claims. 

14H-70.628  Payment  of  interest  on  con¬ 
tractor’s  claims. 

14H-70.629  Audit  and  records. 

14H-70.630  Contract  Work  Hours  and 
Safety  Standards  Act — Over¬ 
time  Compensation. 

14H-70.631  Price  reduction  for  defective 
cost  or  pricing  data. 

14H-70.632  Subcontractor  cost  and  pricing 
data. 

'  14H-70.633  Buy  American  Act. 

14H-70.634  Anti-Elickback  Act. 

Subpart  14H-70.7 — Cancellation  or  Reassumption 
of  Contracts 

14H-70.701  General. 

14H-70.702  Settlement  of  cancelled  con¬ 
tracts. 

Subpart  14H-70.8 — Bonds  and  Insurance 
14H-70.801  Scope  of  subpart. 

14H-70.802  Policy  on  use  of  bid  guarantees. 
14H-70.803  Performance  bonds. 

14H-70B04  Payment  bonds. 

14H-70B05  liability  insurance. 

14H-70.806  Insurance  coverage. 

14H-70.807  Exceptions. 

14H-70B08  Motor  Vehicle  insurance. 
14H-70.809  IndMnnlty  and  Insurance 
clause. 


Subpart  14H-70.9->l.jibor 

Sec. 

14H-70.901  Labor  standards  in  construc¬ 
tion  contracts. 

14H-70.902  Labor  standards  in  subcon¬ 
tracts. 

Subpart  14H-70.10 — Contract  Cost  Principles 
and  Procedures 

14H-70.10Q1  Principles  for  determining 
costs. 

14H-70.1002  Predetermined  fixed  rates. 
14H-70.1003  Procedures. 

Subpart  14H-70.11^— Procurement  Forms 
14H-70.1101  Applicability  of  standard 
forms. 

Subpart  14H-70.12 — Procurement  of  Construction 
14H-70.1201  Scope  of  subpart. 

13H-70.1202  Exceptions. 

Subpart  14H-70.13 — Retention  Requirements  for 
Contractor  and  Subcontractor  Records 

14H-70.1301  General. 

Subpart  14H-70.14 — Contract  Financing 
14H-70.1401  General. 

14H-70.1402  Reimbursement. 

14H-70.1403  Advance  payments  by  Treasury 
check. 

14H-70.1404  Advance  payments  when  Q>e- 
cial  bank  account  required. 
14H-70.1406  Letter  of  credit. 

14H-70.1406  Approval  of  advance  payments. 
i4H-70.1407  Sub-advances. 

14H-70.1408  Interest. 

14H-70.1409  Automatic  advances. 

14H-70.1410  Agreement  for  special  bank 
account. 

Subpart  14H-70.15— Novation  and  Change  of 
Name  Agreements 

14H-70.1501  General. 

Subpart  14H-70.16 — Procurement  Reports 
14H-70.1601  General. 

14H-70.1602  Standard  Form  37,  Report  on 
Procmement  by  Civilian 
Executive  Agencies. 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.C.  486  (c) ;  Pub.  L.  93-638,  88  Stat.  2203. 

§  14H— 70.000  Scope  of  part. 

This  part  sets  forth  policies  and  pro¬ 
cedures  concerning  the  Bureau  of  In¬ 
dian  Affairs  Procurement  Regulation 
System  insofar  as  the  system  pertains  to 
contracts  entered  into  under  the  author¬ 
ity  of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L.  93- 
683,  88  Stat.  2203). 

Subpart  14H-70.0 — Regulation  System 
§  14H— 70.001  Scope  of  subpart. 

This  Subpart  establishes  a  system  for 
the  codification  and  publication  of  pro¬ 
curement  policy  and  procedural  regula¬ 
tions  of  Uie  Bureau  of  Indian  Affairs 
which  implement  the  Indian  Self-Deter¬ 
mination  and  Education  Assistance  Act 
(Pub.  L.  93-638,  88  Stat.  2203) . 

§  14H-70.002  General. 

The  Act  provides  that,  contracts  with 
tribal  organizations  pursuant  to  Section 
102  of  the  Act  shall  be  in  accordance 
with  all  contracting  laws  and  regulations 
except  that.  In  the  discretion  of  the  Sec¬ 
retary,  contracts  may  be  negotiated  with¬ 
out  advertising  and  need  not  conform 
with  the  provisions  of  the  Act  of  Aug¬ 
ust  24,  1935  (49  Stat.  793),  as  amended. 
The  Secretary  may  waive  any  provision 
of  such  contracting  laws  or  regulations 


which  he  determines  are  not  appropri-  , 
ate  for  the  purposes  of  the  contract  in¬ 
volved  or  inconsistent  with  the  provi¬ 
sions  of  the  Act. 

§  14H— 70.003  Federal  and  Interior  pro¬ 
curement  regulations. 

To  the  extent  that  the  Federal  Pro¬ 
curement  Regulations  and  Interior  Pro¬ 
curement  Regulations,  41  CFR  Chapter  1, 
Chapter  14,  and  (Chapter  14H  (except  41 
CFR  Part  14H-1)  respectively  are  not 
made  specifically  applicable  to  contracts 
entered  into  pursuant  to  the  Act  by  ref¬ 
erence  in  this  Part  14H-70  they  are  here¬ 
by  waived.  If  this  part  conflicts  with  any 
of  the  provisions  of  either  the  Federal 
Procurement  Regulations  or  Interior  Pro¬ 
curement  Regulations  the  provisions  of 
this  Part  14H-70  shall  govern.  When 
either  the  Federal  Procurement  Regula¬ 
tions  or  Interior  Procurement  Regula¬ 
tions  are  referenced  in  this  Part,  the  ref¬ 
erence  shall  be  similar  to  the  following: 

(a)  “§  1-1.000  of  this  title”,  when  re¬ 
ferring  to  a  section  of  the  Federal  Pro¬ 
curement  Regulations. 

(b)  “§  14-1.000  of  this  title”,  when  re¬ 
ferring  to  a  section  of  the  Interior  Pro¬ 
curement  Regulations. 

§  14H— 70.004  Area  Office  implementa¬ 
tion  of  Federal  or  Interior  procure¬ 
ment  regulation  issuances. 

Any  regulations  issued  through  the 
Federal  Procurement  Regulation  or  In¬ 
terior  Procurement  Regulation  System 
shall  not  be  implemented  by  contracting 
officers  insofar  as  contracts  entered  into 
pursuant  to  the  Act  are  concerned  unless 
such  regulations  are  implemented  in  this 
Part  14H-70. 

§  14H-70.005  Applicability. 

The  provisions  of  this  Part  14H-70 
apply  only  to  those  contracts  between 
the  Bureau  and  Indian  organizations 
entered  into  pursuant  to  the  Act.  They 
do  not  apply  to  contracts  with  individ¬ 
uals,  partnerships,  corporations  or  other 
Indian  organizations  that  do  not  fall 
imder  the  purview  of  the  Act. 

§  1411—70.006  Oianges  of  regulations. 

(a)  To  the  extent  that  a  change  of  the 
regulations  issued  under  this  Part  14H- 
70  may — 

( 1 )  Impose  addi  tional  requirements  on 
the  contractor; 

(2)  Have  an  adverse  effect  on  the  con¬ 
tractor’s  operations;  or, 

(3)  Delay  or  impede  the  contracting 
process,  such  changes  shall  be  made  only 
after  consultation,  to  the  maximum  ex¬ 
tent  practicable,  with  Indian  tribes  and 
national  and  regional  Indian  organiza¬ 
tions.  Further  those  changes  shall  be 
presented  to  the  Committees  on  Interior 
and  Insular  Affairs  of  tiie  United  Stat^ 
Senate  and  House  of  Representatives  be¬ 
fore  publication  in  the  Federal  Register 
for  comments. 

(b)  To  the  extent  that  changes  of  the 
regulations  Issued  under  this  Part  14H- 
70  affect  only  the  internal  operation  of 
the  Bureau’s  contracting  offices,  the 
changes  may  be  made  without  consulta¬ 
tion. 
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Subpart  14H-70.1 — Definition  of  Terms 
§  14H— 70.101  Definitions. 

For  the  purpose  of  this  part,  unless 
otherwise  indicated  in  25  CFR  401.2,  the 
terms  given  in  this  subpart  have  the 
meanings  set  forth  in  this  subpart,  nie 
definitions  in  25  CFR  401.2  also  apply  to 
this  part. 

§  14H— 70.102  Contract. 

“Contract”  means  any  promissory  ar¬ 
rangement  between  a  tribal  organization 
and  the  Federal  government  which  is  re¬ 
duced  to  writing  and  signed  by  duly  au¬ 
thorized  agents  of  the  parties.  The  term 
“contract”  will  also  mean  a  transaction 
authorized  by  a  ptirchase  order  signed  In 


l«nns  of  the  price  prevailing  in  the  lo¬ 
cality  for  similar  materials  or  services, 
Including  profit. 

(5)  All  requirements  of  applicable  pro¬ 
curement  laws  and  regulations  are  fol¬ 
lowed. 

§  14H— 70.203  Payment  of  interest  on 
contractor's  claim. 

(a)  Payment  of  interest  on  contrac¬ 
tor’s  claims  is  allowable  under  the  con¬ 
ditions  set  forth  in  §1-1.322  of  this  title. 

(b)  Payment  of  interest  is  allowable 
whether  the  clause  set  forth  in  §  14H- 
70.628-28  is  or  is  not  included  in  the  con¬ 
tract. 

§  14H— 70.204  Protests  to  Comptroller 
General. 


behalf  of  the  Federal  government  by  a 
duly  authorized  agent  and  accepted  in 
behalf  of  a  tribal  organization  by  be¬ 
ginning  performance. 

§  14H-70.103  Program. 

“Program”  means  a  delivery  of  serv¬ 
ice  generally  of  a  continuing  nature  sep¬ 
arated  from  other  similar  efforts  by 
funds,  staff  or  location,  except  that  a 
program  may  involve,  in  certain  in¬ 
stances,  more  than  one  location. 

§  14H— 70.104  Project. 

“Project”  means  an  effort  aimed  at  a 
specific  objective,  not  of  a  continuing  na¬ 
ture,  and  having  defined  parameters. 

Subpart  14H-70.2 — General  Policies 
§  14H— 70.201  Method  of  procurement. 

It  is  neither  feasible  nor  practicable 
to  obtain  competition  on  contracts  en¬ 
tered  into  under-the  Act.  Therefore,  con¬ 
tracts  with  tribal  organizations  entered 
into  pursuant  to  the  Act  will  be  nego¬ 
tiated  without  competition. 

§  14H-70.202  Profit. 

(a)  Profit  is  not  allowable  on  con¬ 
tracts  entered  into  pursuant  to  the  Act. 

(b)  Profit  may  be  allowed  when  a  con¬ 
tract  is  entered  into  pursuant  to  the  Act 
of  June  25,  1910  (36  Stat.  861;  25  U.S.C. 
47),  commonly  referred  to  as  the  “Buy 
Indian  Act”  and  its  Implementing  regu¬ 
lations  and  when  all  of  the  following 
conditions  are  met: 

(1)  The  contract  is  for  the  procure¬ 
ment  of  goods,  materials,  supplies,  etc., 
or,  if  for  services,  the  services  are  for  a 
specific  project  rather  than  for  the  op¬ 
eration  of  a  Bureau  program  or  part  of 
a  program. 

(2)  The  materials  to  be  supplied  or  the 
services  to  be  provided  are  normally  sup¬ 
plied  or  provided  by  a  private  contractor 
rather  than  by  Bureau  personnel  or,  in 
the  case  of  services  traditionally  per¬ 
formed  by  Bureau  personnel,  a  contract 
for  such  services  does  not  Involve  “tribal 
governmental  functions”  or  “business 
related  functions”  as  defined  in  25  CFR 
401.2  or  contractable  trust  resources 
programs  as  set  forth  in  25  C3FR  401.32. 

(3)  Definitive  specifications  are  used 
which  permit  rejection  by  the  Bureau  of 
defective  material  and  workmanship  and 
replacement  at  the  contractor’s  expense 
as  may  be  required. 

(4)  The  price  to  be  paid  can  be  dem¬ 
onstrated  to  be  fair  and  reasonable  in 


Contracting  officers  will  process  pro¬ 
tests  to  the  Comptroller  General  in  ac¬ 
cordance  with  the  procedures  set  forth 
in  §  1-2.407-8  and  §  14-2.407-8  of  this 
title. 

Subpart  14—70.3 — Procurement 
Responsibility  and  Authority 

§  14H-70.301  General. 

The  responsibilities  of  the  Bureau 
\mder  Subparts  1-1.4  and  14-1.4  of  this 
title  are  not  changed  by  the  Act. 

Subpart  14H-70.4 — Procurement  by 
Negotiation 

§  14H— 70.401  Scope  of  subpart. 

This  subpart  concerns  negotiation  of 
contracts  entered  into  pursuant  to  the 
Act. 

§  14H— 70.402  Circumstances  permitting 
negotiation. 

Contracts  entered  into  at  the  request 
of  an  Indian  tribe  will  be  negotiated  on 
a  non-competitive  basis  with  the  tribal 
organization  designated  by  the  tribe  in 
its  request. 

§  14H— 70.403  Determinations,  findings 
and  authorities. 

A  tribe’s  request  that  a  contract  be  en¬ 
tered  into  with  a  designated  tribal  orga¬ 
nization  will  be  entered  Into  the  con¬ 
tract  file  and  will  serve  as  the  contract¬ 
ing  officer’s  justification  for  negotiating 
the  contract  on  a  non-competitive  basis. 

§  14H— 70.404  Types  of  contract. 


budget  for  that  program  and  do  not  ex¬ 
ceed  the  amoimt  programmed  for  and 
allocated  to  the  (H)erating  level,  the  pro¬ 
posal  may  be  accepted  without  price 
negotiation. 

(b)  When  costs  reflected  in  a  program 
proposal  differ  from  the  Bureau  budget 
with  respect  to  certain  budget  items,  the 
contracting  officer  may  request  the  tribal 
organization  to  submit  cost  and  pricing 
data  in  sufficient  detail  to  determine  the 
validity  and  reasonableness  of  costs. 

(c)  When  a  program  proposal  is  not 
based  on  a  Bureau  budget  which  has 
previously  been  established  in  the  budget 
process  for  that  program,  imit  costs  and 
total  costs  will  be  subject  to  negotiation. 

(d)  Nothing  in  this  section  is  to  be 
construed  to  mean  that  contracting  of¬ 
ficers  and  cognizant  program  officials  are 
relieved  from  responsibility  for  assuring 
that  elements  of  total  contract  amounts 
are  reasonable  as  to  unit  prices,  salary 
scales,  and  program  requirements. 
Recognition  will  be  given  to  the  special 
and  unique  relationship  between  the  Bu¬ 
reau  and  tribal  organizations  under  this 
Act;  however,  acceptance  of  proposals, 
without  review,  discussion  and  resolu¬ 
tion  of  differences  by  negotiation  will  not 
be  made,  except  as  provided  in  §  14H- 
70.408.  Files  will  be  properly  documented 
to  reflect  the  negotiation  process,  includ¬ 
ing  the  basis  for  final  determination  of 
the  scope  of  work  and  price. 

§  14H— 70.407  Requirements  for  price  or 
cost  analysis  and  cost  or  pricing  data. 

Except  for  initial  contracts  or  other 
agreements,  the  requirements  of  §  1-3.- 
807-2  and  §  1-3.807-3  of  this  title  are 
optional  with  the  contracting  officer. 

§  14H— 70.408  Audit  as  a  pricing  aid. 

(a)  In  instances  in  which  a  basis  for 
price  determination  does  not  exist  in 
sufficient  detail  and  form  and  the  con¬ 
tract  amount  is  expected  to  exceed  $100,- 
000,  the  contracting  officer  may  request  a 
pre-award  audit;  or  if  time  does  not  per¬ 
mit,  a  clause  may  be  inserted  in  the  con¬ 
tract  providing  for  adjustment  of  allow¬ 
able  costs  when  determined  necessary  or 
advisable  by  a  post-award  audit. 


Cost-reimbursement  type  contracts 
provide  for  payment  to  the  contractor 
of  allowable  costs  Incurred  in  the  per¬ 
formance  of  the  contract,  to  the  extent 
prescribed  in  the  contract.  This  type  of 
contract  establishes  an  estimate  of  total 
cost  to  obligate  the  fimds,  and  a  mone¬ 
tary  ceiling  which  the  contractor  may 
not  exceed.  Cost  reimbursement  tsrpe 
contracts  will  be  used  for  all  contracts 
made  pursuant  to  this  Part. 

§  14H— 70.405  Negotiated  overhead  rates. 

Overhead  (indirect  costs)  is  allowable 
on  contracts  entered  into  pursuant  to  the 
Act  under  the  conditions  set  forth  in 
Subpart  14H-70.10  of  this  part. 

§  14H— 70.406  Price  negotiation  policies. 

(a)  When  costs  reflected  in  a  program 
proposal  submitted  by  a  tribal  organiza¬ 
tion  essentially  conform  with  the  Bureau 


(b)  When  the  contracting  officer  de¬ 
termines  that  there  is  sufficient  informa¬ 
tion  to  award  a  contract  without  a  pre¬ 
award  audit  the  audit  may  be  waived. 
However,  the  waiver  of  a  pre-award  audit 
shall  be  supported  by  a  written  state¬ 
ment  in  the  contract  files  setting  forth 
the  reason  for  the  waiver  as  prescribed 
by  §  14-63.103(a)  (1)  of  this  title. 

§  14H— 70.409  Subcontracting. 

Any  contract  proposal  or  plan  of  oper¬ 
ations  submitted  by  a  tribal  organiza¬ 
tion  which  contains  a  proposed  subcon¬ 
tract  will  identify  the  subcontractor,  the 
amount  and  purpose  of  the  subcontract, 
the  manner  in  which  the  subcontractor 
was  selected,  and  the  basis  for  the  cost 
of  subcontract.  Subcontract  opportimi- 
ties  shall  be  advertised  or  negotiated  in 
a  manner  that  provides  open  and  free 
competition  to  the  maximxun  extent 
practicable  and  subcontracts  will  be 
awarded  in  accordance  with  soxmd  busi¬ 
ness  practices. 
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Subpart  14H-70.5 — Special  and  Directed 
Sources  of  Supply 

§  14H— 70.501  General  Services  Admin* 
istratiim  supply  sources. 

Tribal  organizations  performing  serv¬ 
ices  vmder  cost  reimbursement  contracts 
pursuant  to  the  Act  are  entitled  to  use 
General  Services  Administration  supply 
sources  in  accordance  with  Subpart  1-5.9 
of  this  title. 

§  IIH— 70.502  Inter-agcncy  motor  pool 
vehicles. 

Tribal  organizations  performing  serv¬ 
ices  under  cost  r^mbursement  contracts 
pursuant  to  the  Act  are  entitled  to  use 
General  Services  Administration  inter¬ 
agency  motor  pool  vehicles  in  accordance 
with  Subpart  1-5.5  of  this  title. 

§  14H— 70.503  Purchase  of  passenger 
carrying  vehicles. 

Purchase  of  passenger  carrying  vehi¬ 
cles  is  prohibited.  If  allowed  under  the 
contract,  purchase  of  other  vehicles  shall 
be  through  Federal  buying  channels  un¬ 
less  a  waiver  by  the  General  Services  Ad¬ 
ministration  is  obtained. 

Subpart  14H-70.6 — Contract  Clauses 
§  1411-70.601  Scope  of  subpart. 

This  subpart  sets  forth  the  clauses  to 
be  included  in  the  contracts  entered  into 
with  tribal  organizations  pursuant  to  the 
Act. 

§  1411—70.602  Required  clauses. 

The  clauses  set  forth  in  this  subpart 
shall  be  included  in  all  contracts  entered 
into  pursusmt  to  the  Act  unless  otherv'ise 
indicated. 

§  14H— 70.603  Definitions. 

Definitions 

The  following  terms  shall  have  the  mean¬ 
ings  set  forth  below  throughout  this 
contract: 

(a)  The  term  "head  of  the  agency”  or  "Sec¬ 
retary”  as  used  herein  means  the  Secretary, 
the  Undn:  Secretary,  and  Assistant  Secretary, 
or  any  other  heed  or  assistant  head  ctf  the 
Department  of  the  Interior;  and  the  term 
"his  duly  authorized  representative"  means 
any  person  or  persons  or  board  (other  than 
the  contracting  ofiOcer)  authorized  to  act  for 
the  head  of  the  agency  or  the  Secretary. 

(b)  The  term  "contracting  officer”  means 
the  paeon  executing  this  contract  on  be¬ 
half  of  the  Government,  and  any  other  officer 
or  civilian  employee  who  Is  properly  desig¬ 
nated  as  a  contracting  officer;  and  the  term 
Includes,  except  as  otherwise  provided  In  this 
contract,  the  authorized  representative  of  a 
contracting  officer  acting  within  the  limits 
of  his  authority. 

§  14H— 70.604  Effect  on  existing  rights. 

Effect  on  Existing  Bights 

(a)  Nothing  in  this  contract  shall  be 
construed  as — 

(1)  Affecting,  modifying,  diminishing,  or 
otherwise  impairing  the  sovereign  immunity 
from  suit  enjoyed  by  an  Indian  tribe;  or, 

(2)  Authorizing  or  requiring  the  termina¬ 
tion  of  any  existing  trust  responsibility  of 
the  United  States  with  respect  to  the  Indian 
pei^le. 


§  14H— 70.605  Retrocession. 

Bstbocxssion 

(a)  The  Indian  tribe  that  initially  re¬ 
quested  this  ccmtraot  may  also  request  Its 
retrocession,  notwithstanding  the  fact  that 
the  contractor  may  be  a  tribal  organization 
other  than  the  tribe. 

(b)  Should  the  tribe  request  retrocession 
of  the  contract  and  the  contractor  Is  other 
than  the  tribe,  the  contracting  officer  will 
notify  the  contractor  of  the  request  and 
establish  the  effective  date  of  the  retrocession 
in  consultation  with  the  tribe  and  the  con- 
toactor.  The  retrocession  will  become  effec¬ 
tive  no  later  than  120  days  after  the  con¬ 
tracting  officer  receives  the  tribe’s  request 
imless  the  tribal  governing  body,  the  tribal 
organization  and  the  contracting  officer 
mutually  agree  on  a  later  date. 

(c)  Immediately  after  receipt  of  the  re¬ 
quest  for  retrocession  and  where  fq>pllcable 
notifying  the  contractOT,  the  contracting  offi¬ 
cer  wUl  meet  the  contractor  and,  where  ap¬ 
plicable,  the  tribal  governing  body  and 
mutually  agree  to  the  following: 

(1)  A  plan  for  the  orderly  transfer  of 
responsibilities; 

(2)  A  plan  for  inventorying  materials  and 
supplies  on  hand; 

(3)  An  accounting  for  fimds,  including 
but  not  limited  to  current  and  anticipated 
obUgattons; 

(4)  The  cost  of  operation  until  retroces¬ 
sion;  and, 

(5)  The  Identification  of  all  records  relat¬ 
ing  to  the  contract  and  the  contracted 
function. 

§  14H— 70.606  E^aiuination  of  records. 

(a)  The  following  clause  shall  be  in¬ 
cluded  in  all  negotiated  contracts  which 
do  not  exceed  $10,000; 

Examination  of  Records 

(a)(1)  The  contractor  agrees  to  maintain 
books,  records,  dociunents  and  other  evidence 
pertaining  to  the  costs  and  e]q>en6e  of 
contract  (hereinafter  collectively  called  rec¬ 
ords)  to  the  extent  and  In  such  detaU  as 
will  properly  reflect  all  net  costs,  direct  and 
indirect,  of  labor,  materials,  equipment,  sup¬ 
plies  and  services,  pnd  other  costs  of  what- 
evw  nature  for  which  reimbursement  Is 
claimed  under  the  provisions  of  this  contract. 

(2)  The  contractor  agrees  to  make  avail¬ 
able  at  the  office  of  the  oontractor  at  all  rea¬ 
sonable  times  during  a  period  of  three  years, 
after  final  payment  under  ttils  contract  all 
reowds  specified  In  paragraph  (1)  above  for 
examlnatimi  and  audit  by  designated  repre¬ 
sentative  of  the  Comptroller  General,  the 
Secretary  of  Interior  or  the  contracting  of¬ 
ficer. 

(3)  The  contracted  further  agrees  that  rec¬ 
ords  which  relate  to  claims,  litigation,  to 
any  costs  or  expenses  of  this  contract  to 
which  exception  has  been  taken  by  the 
Comptroller  Genottl,  the  Secretary  of  Inte¬ 
rior  or  the  contacting  officer  or  any  of  their 
duly  authorized  representatives  shall  be  re- 
taUied  by  the  contractor  untU  such  appeals, 
UUgatkdi  or  exertions  have  been  dis¬ 
posed  of. 

(4)  The  provisions  of  this  clause  shaU  be 
applicable  to  and  included  in  any  negotiated 
subcontract. 

(b)  The  following  clause  shall  be  in¬ 
cluded  in  all  negotiated  contracts  which 
exceed  $10,000: 

Examination  of  Records 

(a)(1)  The  contractor  agrees  to  maintain 
books,  records,  documents,  and  other  evidence 
pertaining  to  the  costs  and  expenses  of  this 


contract  (hereinafter  coUectlvely  called  "rec¬ 
ords")  to  the  extent  and  In  such  detail  as 
wiU  properly  refiect  aU  net  costs,  direct  and 
Indirect,  of  labor,  materials,  equipment,  sup¬ 
plies  and  services,  and  other  costs  and  ex¬ 
penses  of  whatever  nature  for  which  reim¬ 
bursement  is  claimed  under  the  provisions 
of  this  contract. 

(2)  The  contractor  agrees  to  make  avail¬ 
able  at  the  office  of  the  contractor  at  all  rea¬ 
sonable  times  during  the  period  set  forth 
In  subparagraph  (4)  below  any  of  the  rec¬ 
ords  for  Inspection,  audit  or  reproduction  by 
any  authorized  representative  of  the  Comp¬ 
troller  General,  Secretary  of  the  Interior,  and 
the  contracting  officer. 

(3)  If  the  Comptroller  General  or  any  of 
his  duly  authorized  representatives  deter¬ 
mine  that  his  audit  of  the  amounts  reim¬ 
bursed  under  this  contract  as  transportation 
charges  wUl  be  made  at  a  place  other  than 
the  office  of  the  contractor,  the  contractor 
agrees  to  deliver,  with  the  reimbursement 
voucher  covering  such  charges  or  as  may  be 
otherwise  specified  within  2  years  after  re¬ 
imbursement  of  charges  covered  by  any  such . 
voucher,  to  such  representative  as  may  be 
designated  for  that  purpose  through  the  con¬ 
tracting  officer,  such  documentary  evidence 
in  support  of  transportation  costs  as  may  be 
required  by  the  Comptroller  General  or  any 
of  his  duly  authorized  representatives. 

(4)  Exc^t  for  documentary  evidence  de¬ 
livered  to  the  Government  pursuant  to  sub- 
paragraph  (3)  above,  the  contractor  shall 
preserve  and  make  available  his  records; 

(i)  Until  expiration  of  3  years  after  final 
payment  under  this  contract  or  of  the  time 
periods  for  the  particular  records  specified 
In  Part  1-20  of  the  Federal  Procurement 
Regulations  (41  CFR  Part  1-20),  v^icbever 
expires  earlier,  and 

(11)  For  such  longer  period,  If  any,  as  is 
required  by  cq>pllcable  statutes,  by  any  other 
clause  of  this  contract,  or  by  (A)  or  (B) 
below: 

(A)  If  this  contract  is  completely  or  par¬ 
tially  terminated,  the  records  relating  to  the 
work  terminated  shall  be  preserved  and  made 
available  for  a  period  of  3  yews  from  the 
date  of  any  resulting  settlement. 

(B)  Records  which  relate  to; 

U)  Appeals  under  the  disputes  clause  of 

this  (xmtract; 

(II)  Lltigatimx  or  the  settlement  of  claims 
arising  out  of  the  performance  of  this  con¬ 
tract;  or, 

(III)  Costs  and  expenses  of  this  contract  to 
which  exception  has  been  taken  by  the  Comp¬ 
troller  General,  Secretary  of  the  Interior  or 
the  contracting  officer,  or  any  of  their  duly 
authorized  representatives,  ^all  be  retained 
by  the  contiactor  until  such  appeals,  litiga¬ 
tion,  claims  or  exceptions  have  been  di^>osed 
of. 

(5)  Except  for  documentary  evidence  de- 
.  Uvered  pursuant  to  subparagraph  (3)  above. 

and  the  records  described  In  subparagraph 
(4)  (11)  (B)  above,  the  contractor  may  in 
fulfillment  of  his  obligation  to  retain  his 
records  as  required  by  this  clause  substitute 
photographs,  mlcrophotograpbs,  or  other  au¬ 
thentic  reproductions  of  such  records,  after 
the  expiration  of  2  years  fc^owing  the  last 
days  of  the  mmitb  of  reimbursement  to  the 
contracts:  of  the  Invoice  or  voucher  to  which 
such  records  relate,  unless  a  shorter  period 
is  authorized  by  the  contacting  officer  with 
the  concurrence  of  the  Comptroller  General 
or  his  duly  authorized  representative. 

(6)  The  provisions  of  this  paragraph  (a) . 
Including  this  subparagraph  (8),  shall  be 
apidlcable  to  and  Included  In  each  subcon¬ 
tract  hereunder  wbioh  is  on  a  cost,  cost-plus- 
a-fixed-fee,  tlme-and-materlal  or  labor-hour 
basis. 
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(b)  Tbe  contractor  further  agrees  to  in¬ 
clude  in  each  of  his  subcontracts  hereunder, 
other  than  those  set  forth  in  paragraph  (a) 

(6)  above,  a  jKOvision  to  the  effect  that  the 
subcontractor  agrees  that  the  OomptroUw 
General,  the  Secretary  of  the  Interior,  and 
the  contracting  officer,  or  any  of  their  duly 
authorized  representatives,  shall,  until  the 
expiration  of  8  years  after  final  painnent  un¬ 
der  the  subcontract,  or  of  the  time  periods 
for  the  particular  records  Bi)eclfied  in  Part 
1-20  of  the  Federal  Proc\u«nent  Begrulations 
(41  CFB  Part  1-20),  whichever  expires  ear¬ 
lier,  have  access  to  and  the  right  to  examine 
any  directly  pertinent  books,  documents, 
papers,  and  records  of  such  subcontractor, 
involving  transactions  related  to  the  subcon¬ 
tract.  The  term  "subcontract”,  as  used  in 
this  paragraph  (b)  only,  excludes: 

(i)  Purchase  orders  not  exceeding  810,000; 
and 

(ii)  Subcontracts  or  purchase  orders  for 
public  utility  services  at  rates  established  for 
uniform  applicability  to  the  general  public. 

§  14H-70.607  Penalties. 

Penalties 

(a)  Any  c^cer,  director,  agent,  employee 
or  such  other  person  connected  in  any  ca¬ 
pacity  with  this  contract  ot  any  subcontract 
thereunder  that  embezzles,  willfully  misap¬ 
plies,  steals  or  obtains  by  fraud  any  of  the 
money,  funds,  assets  or  property  provided 
through  the  contract  shall  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than 
two  years,  or  both;  Provided,  that  if  the 
amount  embezzled,  misapplied,  stolen,  or  ob¬ 
tained  by  fraud  does  not  exceed  $100,  such 
person  shall  be  fined  not  more  than  $1,000 
or  imprisoned  not  more  than  one  year,  or 
both. 

(b)  The  contractor  agrees  to  insert  this 
clause  in  all  subcontracts. 

§  14H— 70.608  Indian  employment  pref¬ 
erence. 

Indian  Employment  Preference 

(a)  The  contractor  shall  give  preference 
in  emplo3nnent  for  all  work  performed  under 
the  contract.  Including  subcontracts  there¬ 
under,  to  qualified  Indians  regardless  of  age, 
religion  or  sex  and,  to  the  extent  feasible 
consistent  with  the  efficient  performance  of 
the  contract,  provide  employment  and  train¬ 
ing  opportunities  to  Indians,  regardless  of 
age,  religion  or  sex  that  are  not  fully  quali¬ 
fied  to  perform  under  the  contract. 

(b)  If  the  contractor  or  any  of  its  subcon¬ 
tractors  is  unable  to  fill  its  employment 
openings  after  giving  full  consideration  to 
Indians  as  required  in  paragri^h  (a)  above, 
these  empl03ment  openings  may  then  be 
filled  by  other  than  Indians  \mder  the  con¬ 
ditions  set  forth  in  the  Equal  Opportunity 
clause  of  this  contract. 

(o)  The  contractor  agrees  to  include  this 
clause  or  one  similar  thereto  in  all  subcon¬ 
tracts  issued  under  the  contract. 

§  14H-‘70.609  Equal  opportunity. 

^  Equal  Opportunity 

During  the  performance  of  this  contract 
and  after  complying  with  the  Indian  Em¬ 
ployment  Preference  clause  of  this  contract, 
the  contractor  agrees  as  follows: 

(a)  The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for  em- 
plo3rment  because  of  race,  age,  religion,  or 
sex.  The  contractor  will  take  affirmative  ac¬ 
tion  to  ensure  that  applicants  are  employed, 
and  that  employees  are  treated  during  em¬ 
ployment,  without  regard  to  their  race,  age, 
religion,  or  sex.  Such  action  Shall  include,  but 
not  be  limited  to,  the  following:  Em^oy- 
ment,  up-grading,  demotion,  or  transfer;  re¬ 
cruitment  or  recruitment  advertising;  pay- 
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off  or  termination;  rates  of  pay  or  other  forms 
of  compensation;  and  selection  for  training, 
including  apprenticeship. 

(b)  The  oontraotw  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  contractor,  state' that  all 
qualified  applicants  will  receive  consideration 
for  employment  without  regard  to  race,  age, 
religion  or  sex. 

(c)  The  contractor  will  include  the  provi¬ 
sions  of  paragraphs  (a)  through  (b)  in  every 
subcontract  or  purchase  order,  so  that  such 
provisions  will  be  binding  upon  each  subcon¬ 
tractor  or  vendor.  The  contractor  will  take 
such  action  which  respect  to  any  subcontract 
or  purchase  order  as  the  Bureau  of  Indian  Af¬ 
fairs  may  direct  as  a  means  of  enforcing  such 
provisions,  including  sanctions  for  noncom¬ 
pliance.  However,  if  the  contractor  becomes 
Involved  in,  or  is  threatened  with,  litigation 
with  a  subcontractor  or  vendor  as  a  result  of 
such  direction  by  the  Bureau  of  Indian  Af¬ 
fairs,  the  contractor  may  request  the  United 
States  to  enter  into  such  litigation  to  protect 
the  interest  of  the  United  States. 

§  14H— 70.610  Use  of  Indian  business 

concerns. 

Use  of  Indian  Business  Concerns 

(a)  As  used  in  this  clause,  the  term 
"Indian  business  concern”  means  Indian  or¬ 
ganizations  or  an  Indian-owned  economic 
enterprise  as  defined  in  25  CFR  401.2. 

(b)  The  contractor  agrees  to  give  prefer¬ 
ence  to  qualified  Indian  business  concerns  in 
the  awarding  of  any  subcontracts  entered 
into  under  the  contract  consistent  with  the 
efficient  performance  of  the  contract. 

(c)  If  no  Indian  business  concerns  are 
available  under  the  conditions  in  paragraph 
(b)  above,  the  contractor  agrees  to  accom¬ 
plish  the  maximum  amount  of  subcontract¬ 
ing,  as  the  contractor  determines  is  consist¬ 
ent  with  its  efficient  performance  of  the  con¬ 
tract,  with  small  business  concerns,  labor 
surplus  area  concerns  or  minority  business 
enterprises,  the  definitions  for  which  are  con¬ 
tained  in  Subparts  1-1.7,  1-1.8,  and  1-1.13  of 
the  Federal  Procurement  Regulations.  The 
contractor  is  not,  however,  required  to  es¬ 
tablish  a  small  business,  labor  surplus,  or 
minority  business  subcontracting  program 
as  described  in  $  l-1.710-3(b),  S  l-1.806-3(b) 
and  §  1-1 .1310-2  (b)  respectively  of  the  Fed¬ 
eral  Procurement  Regulations  (41  CFR  1). 

§  14H— 70.611  Indemnity  and  insurance. 

Indemnity  and  Insurance 

(a)  The  contractor  shall  Indemnify  and 
save  and  keep  harmless  the  Government 
against  any  or  all  loss,  cost,  damage,  claim, 
expense  or  liability  whatsoever,  because  of 
accident  or  injury  to  persons  or  property  or 
others  occurring  in  connection  with  any  pro¬ 
gram  included  as  a  part  of  this  contract,  and 
provide  where  iq>plicable,  the  Insurance  de¬ 
scribed  below. 

(b)  The  contractor  shall  secure,  pay  the 
premium  for,  and  keep  in  force  until  the  ex¬ 
piration  of  this  contract  or  any  renewal 
period  thereof,  insurance  as  provided  below. 
Such  insurance  policies  shall  specifically  in¬ 
clude  a  provision  stating  the  liability  as¬ 
sumed  by  the  contractor  under  this  contract. 

(1)  Workman’s  compensation  insurance  as 
required  by  laws  of  the  State. 

(2)  Owner’s,  landlord’s  and  tenant’s  bodily 
injury  liability  Insurance  with  limits  of  not 
less  than  $60,000  for  each  person  and  $500,000 
for  each  accident. 

(3)  Property  damage  liability  insurance 
with  limits  of  not  less  than  $26,000  for  each 
accident. 

(4)  Automobile  bodily  injury  liability  in¬ 
surance  with  limits  of  not  less  than  $60,000 
fix'  each  person  and  $600,000  for  each  acci¬ 
dent  and  property  damage  liability  Insurance 
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with  a  limit  of  not  less  than  $5,000  for  each 
accident. 

(6)  Food  products  liability  Insurance  with 
limits  of  not  less  than  $60,000  for  each  person 
and  $500,000  for  each  accident. 

(6)  Other  insurance  not  specifically  men¬ 
tioned  when  required. 

(c)  Each  policy  of  insurance  shall  contain 
an  endorsement  providing  that  cancellation 
by  the  insurance  company  shall  not  be  effec¬ 
tive  unless  a  copy  of  the  cancellation  is 
mailed  (registered)  to  the  contracting  officer 
at  least  30  days  before  the  effective  date  of 
cancellation. 

(d)  A  certificate  of  each  policy  of  insur¬ 
ance,  and  any  changes  therein,  shall  be  fur¬ 
nished  to  the  contracting  officer  immediately 
upon  receipt  from  the  Insmance  c<Hiq>any. 

(e)  Insurance  companies  of  the  contractor 
shall  be  satisfactory  to  the  contracting  offi¬ 
cer.  When  in  his  opinion  an  Insurance  com¬ 
pany  is  not  satisfactory  for  reasons  that  will 
be  stated,  the  contractor  shall  provide  in¬ 
surance  through  companies  that  are  satisfac¬ 
tory  to  the  contracting  officer. 

(f)  Each  policy  of  insurance  shall  contain 
a  provision  that  the  Insurance  carrier  waives 
any  rights  it  may  have  to  raise  as  a  defense 
the  tribe’s  sovereign  immunity  frinn  suit,  but 
such  waiver  shall  extend  only  to  claims  the 
amount  and  nature  of  which  are  within  the 
coverage  and  limits  of  the  policy  of  insur¬ 
ance.  ’The  policy  shall  contain  no  provision, 
either  express  or  implied,  that  will  serve  to 
authorize  or  empower  the  insurance  carrier 
to  waive  or  otherwise  limit  the  tribe’s  sov¬ 
ereign  immunity  outside  or  beyond  the  cover¬ 
age  and  limits  of  the  policy  of  insurance. 

§  14H— 70.612  Advance  paymmt. 

(a)  The  following  clause  will  be  In¬ 
serted  In  all  contracts  In  which  deposit 
of  the  advance  in  a  special  bank  account 
is  not  required. 

Advance  Payment 

(a)  Amount  of  advance.  At  the  request  of 
the  contractor,  and  subject  to  the  conditions 
set  forth  herein,  the  Government  shall  make 
advance  payments  to  the  contractor.  Each 
payment  shtdl  be  limited  to  the  amount  de¬ 
termined  necessary  for  the  contractor’s  op¬ 
eration  under  the  contract  for  the  period  of 
time  covered  by  the  advance,  which  shall 
not  be  less  than  two  weeks,  except  that  the 
final  payment  imder  the  contract  may  be  a 
period  less  than  two  weeks. 

(b)  Payment  will  be  made  by  check  pay¬ 
able  to  the  contractor. 

(c)  Funds  advanced  imder  this  contract 
may  not  be  used  for  any  purpose  except  for 
making  payments  for  materials,  labor,  ad¬ 
ministrative  $nd  overhead  expenses  aUowable 
imder  this  contract. 

(d)  ’The  contractor  shall  keep  separate  ac¬ 
counts  in  his  accounting  system  which  will 
refieot  all  receipts,  expenditures,  fund 
balances  and  obligations  under  this  contract. 

(e)  Return  of  funds.  ’The  contractor  may 
at  any  time  repay  any  or  all  of  the  funds 
advanced  hereunder  when  it  is  determined 
that  such  funds  wiU  not  be  required  for  op¬ 
erations  under  the  contract;  or,  when  re¬ 
quested,  in  writing,  by  the  contracting  officer, 
as  a  result  of  retrocession,  reclsion  or  ter¬ 
mination  for  cause  of  this  contract,  the  con¬ 
tractor  shall  return  such  amount  as  may  be 
determined  by  the  contracting  officer  is  not 
required  for  settlement  of  outstanding 
obligations. 

(f)  Liquidation.  Advance  pairments  may 
be  liquidated  by  expenditure  tor  purposes 
allowable  under  the  contract.  When  the  sum 
of  all  the  advance  payments  made  under 
contract  equals  86  per  cent  of  the  contract 
amount,  no  further  advance  payments  shi>.ii 
be  made  imtil  a  review  or  audit  of  accounts 
has  been  made  and  any  non-allowable 
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chargee  against  the  contract  have  been  iden¬ 
tified.  Such  amounts  shall  be  subtracted 
from  remaining  funds  due  under  the  con¬ 
tract. 

(g)  No  interest  will  be  charged  on  advance 
pa3rments. 

(b)  The  following  clause  will  be  used 
in  all  contracts  under  which  deposit  of 
advance  payments  in  a  special  bank  ac¬ 
count  will  ^  required. 

Advance  Payments 

(a)  Amount  of  advance.  At  the  request  of 

the  contracts  and  subject  to  conditions  set 
forth  herein,  the  Otovernment  shall  make  ad¬ 
vance  payments  to  the  contractor  in  amounts 
and  at  such  times  as  agreed  to  between  the 
c''ntract<»’  and  the  contracting  officer  and 
which  are  specified  in _ of  this  contrsu:!. 

(b)  Special  bank  account.  UntU  the  ad¬ 

vance  psyment(s)  made  hereunder  is  liqui¬ 
dated  and  the  contracting  officer  approves 
In  writing  the  release  <rf  any  funds  due  and 
payable  to  the  contractOT,  the  advance  pay- 
ment(s)  and  eJl  other  payments  (progress, 
partial,  and  final)  made  under  the  contract 
shall  he  made  by  check  payable  to  the  con¬ 
tractor  but  mailed  to  the  bank,  where  the 
special  bank  account  is  maintained  as  stated 
in  the  Agreement  for  Special  Bank  Account. 
The  check  must  be  marked  for  “Deposit  in 
Special  Bank  Account  Numbo: _ _  Bu¬ 

reau  of  Indian  Affairs.”  The  Agreement  for 
Special  Bank  Account  shall  designate  the 
account  number.  No  part  of  the  funds  de¬ 
posited  in  the  Special  Bank  Account  shaU 
be  mingled  with  other  funds  of  the  con¬ 
tractor  prior  to  withdrawal  thereof  from  the 
Special  Bank  Account  as  hereinafter  pro¬ 
vided.  Except  as  hn^nafter  provided,  each 
withdraws^  shall  be  only  by  check  of  the 
contractor,  tinless  countersigning  on  behalf 
of  the  Oovernment  by  the  contracting  offi¬ 
cer  or  such  other  person  as  he  may  designate 
In  writing  is  determined  to  be  in  the  best 
interest  cS  the  Government  and  the  contract¬ 
ing  officer  notifies  the  contractor  and  bank  in 
writing  that  countersigning  will  be  required 

(c)  Use  of  funds.  The  funds  in  the  Special 
Bank  Account  may  be  withdrawn  by  the 
contractor  solely  for  the  purposes  of  making 
payments  for  materials,  labor,  adrSinlstrative 
and  overhead  expenses,  and  other  purposes 
required  for  this  contract,  ot  for  the  pur¬ 
poses  of  reimbursing  the  contractor  for  such 
payments,  and  or  such  other  purposes  as  the 
contracting  officer  may  approve  in  writing. 
If  this  is  a  cost  reimbursement  contract,  the 
funds  in  the  Special  Bank  Account  may  be 
withdrawn  by  the  contractor  solely  tor  the 
purpose  of  making  pajnnents  for  items  of 
allowable  costs  as  provided  in  the  clause 
titled  “Allowable  Cost  and  Payment”  of  this 
contract.  Any  Inteipretation  required  as  to 
the  premier  use  of  funds  shall  be  made  in 
writing  by  the  Contracting  Office. 

(d)  Return  of  funds.  The  contractor  may 
at  any  time  repay  all  or  any  part  of  the  funds 
advanced  hereunder.  Whenever  so  requested 
in  writing  by  the  contracting  officer,  the  con¬ 
tractor  shall  repay  to  the  Government  such 
part  of  the  unliquidated  balance  of  the  ad¬ 
vance  payment  as  shall  in  the  opinion  of 
the  contracting  officer  be  in  excess  of  the 
contractor's  current  requirements  or,  when 
added  to  total  advances  previously  made  and 
liquidated,  are  in  excess  of  the  amount 
specified  in  paragraph  (n)  (1)  hereof  or  are 
no  longer  to  be  made  available  to  the  con¬ 
tractor  because  of  default,  or  abuse  of  their 
use,  or  tor  such  other  reasons  as  the  con¬ 
tracting  officer  may  specify.  If  the  contractor 
falls  to  repay  sueffi  part  of  the  unliquidated 
balance  ot  the  advance  payment  when  so  re¬ 
quested  by  the  Contracting  Officer,  all  or  any 
part  thereof  may  be  withdrawn  from  the 
Special  Bank  Account  by  check  (s)  made  pay¬ 
able  to  the  Bureau  of  Indian  Affairs  signed 


by  the  contracting  officer  or  by  an  official  of 
the  Bureau  of  Indian  Affairs  authcH-iaed  in 
writing  by  the  contracting  officer  to  take 
such  action.  Such  withdrawals  shall  be  ap¬ 
plied  in  reduction  oS.  the  advance  payment(s) 
then  outstanding  hereunder.  The  contracting 
officer  shall  notify  the  ccmtractor  and  the 
bank  of  the  action  taken. 

(e)  Liquidation.  It  not  otherwise  liqui¬ 
dated,  the  advance  payment(s)  made  here¬ 
under  shall  be  liquidated  as  herein  provided. 
When  the  sum  of  all  the  estimated  payments 
remaining  due  on  the  contract  approximate 
the  unliquidated  amount  of  the  advance  pay- 
ment(s),  the  contracting  (ffiScer  shall  there¬ 
after  withhold  further  payments  due  on  the 
contract,  represented  by  proper  invoiced 
amounts  submitted  by  the  contractor,  and 
apply  the  amount (s)  withheld  against  the 
liquidation  of  the  advance  payment  until  the 
advance  payment  has  been  fully  liquidated. 
If,  upon  completion  or  termination  of  the 
contiact,  or  for  other  re^ns,  the  entire  ad¬ 
vance  payment(8)  is  not  fully  liquidated,  by 
the  process  indicated  above,  and  the  contrac¬ 
tor  does  not  repay  the  balance  due  upon  re¬ 
quest,  then  the  balance  thereof  shall  be  offset 
against  any  sums  otherwise  due  or  which  may 
become  due  to  the  contractor  from  the  Gov¬ 
ernment  on  any  other  contracts  or  from  any 
source. 

(f)  Interest  charge.  No  interest  will  be 
charged  on  the  amount  of  the  advance  pay- 
ment(s),  but  any  Interest  earned  on  the 
advance  payment(s)  Including  sub-advances 
or  contract  earnings  deposited  in  the  Special 
Bank  Account  shall  be  used  in  the  perform¬ 
ance  of  the  contract  and  to  liquidate  the 
advance  payment(s)  made. 

(g)  Bank  agreement.  Before  an  advance 
payment(s)  is  made  hereunder,  the  contrac¬ 
tor  shall  submit  to  the  contracting  officer  in 
the  form  prescribed,  an  Agreement  for  Spe¬ 
cial  Bank  Account,  in  triplicate,  signed  by 
the  contractor  and  an  official  of  the  bank  in 
which  the  Special  Bank  Account  is  estab¬ 
lished  as  the  depository  for  the  advance  pay¬ 
ment  (s)  and  other  payments.  The  agreement 
shall  clearly  set  forth  the  character  of  the 
Special  Bank  Account  and  the  responsibili¬ 
ties  of  the  contractor,  the  bank  and  contract¬ 
ing  officer,  thereunder.  Wherever  possible, 
such  bank  shall  be  a  member  of  the  Federal 
Reserve  System,  or  an  “insured"  bank  within 
the  meaning  of  the  Act  creating  the  Federal 
Deposit  Insurance  Ck>rporation  (Act  of  Au¬ 
gust  23,  1935,  49  Stat.  684,  as  amended;  12 
U.S.C.264). 

(h)  Lien  on  special  bank  account.  The 
Government  shall  have  a  lien  upon  any  bal¬ 
ance  in  the  Special  Bank  Account  paramount 
to  all  other  liens,  which  lien  shall  secure  the 
repayment  of  any  advance  payment(s)  made 
hereunder. 

(i)  Lien  OR  property  under  contract.  Any 
advance  payment  (s)  made  under  this  con¬ 
tract  shall  be  seciired,  when  made,  by  a  lien 
in  favor  of  the  Government,  paramount  to  all 
other  liens,  upon  the  supplies  or  other  things 
covered  by  this  contract.  The  Government's 
lien  shall  apply  to  all  mat^lal  and  other 
property  acquired  for  or  allocated  to  the  of 
this  contract,  except  to  the  extent  that  the 
Government  by  virtue  of  any  other  provision 
of  this  contract,  or  otherwise,  shall  have  valid 
title  to  such  supplies,  materials,  or  other 
property  as  against  other  creditOTS  of  the 
contractor.  The  contractor  shall  identify, 
by  marking  or  segregation,  all  property 
which  is  subject  to  a  lien  in  favor  of  the 
Government  by  virtue  of  any  provlsloDs  of 
this  contract  in  such  a  way  as  to  Indicate 
that  it  is  subject  to  such  lien  and  that  it 
has  been  acquired  for  or  allocated  to  the  per¬ 
formance  of  this  contract.  If  for  any  reason 
such  supplies,  materials,  or  otho*  propwty 
are  not  identified  by  marking  or  segrega¬ 
tion,  the  Government  shall  be  deemed  to 


have  a  lien  to  the  extent  of  the  Government’s 
interest  undM*  this  contract  on  any  mass  of 
property  with  which  such  supplies,  materials, 
or  other  property  are  commingled.  The  con¬ 
tracts  tiiall  maintain  adequate  accounting 
control  over  such  property  on  his  books  and 
records.  If  at  any  time  during  the  progress  of 
the  wsk  on  the  contract  it  becomes  neces¬ 
sary  to  deliver  any  item  or  items  and  ma¬ 
terials  upon  which  the  Government  has  a  lien 
as  aforesaid  to  a  third  person,  the  contractor 
shall  notify  such  third  person  of  the  lien 
herein  provided  and  shall  obtain  from  such 
third  person  a  receipt,  in  duplicate,  acknowl¬ 
edging,  interalia,  the  existence  of  such  lien. 
A  copy  of  each  receipt  shall  be  delivered  by 
the  contractor  to  the  contracting  officer.  If 
this  contract  is  cancelled  in  whole  or  in  part 
and  the  contractor  is  authorized  to  sell  or 
retain  cancellation  inventory  acquired  for  or 
allocated  to  this  contract,  such  sale  or  re¬ 
tention  shall  be  made  only  if  approved  by 
the  contracting  officer,  which  approval  shall 
constitute  a  release  of  the  Government's  lien 
hereunder  to  the  extent  that  such  cancella¬ 
tion  inventory  is  sold  or  retained,  and  to  the 
extent  that  the  proceeds  of  the  sale,  or  the 
credit  allowed  for  such  retention  of  the  con¬ 
tractor’s  termination  claim,  is  applied  in  re¬ 
duction  of  advance  payment  (s)  then  out¬ 
standing  hereunder. 

(J)  Insurance.  'Ibe  contractor  represents 
and  warrants  that  he  is  now  maintaining 
with  re^K>nsible  insurance  carriers: 

(1)  Insurance  upon  his  own  i>lant  and 
equipment  against  fire  and  other  hazavds  to 
the  extent  that  like  properties  are  usually 
Insured  by  others  oi>eratlng  plants  and  prop¬ 
erties  of  timllar  character  In  the  same  gen¬ 
eral  locality; 

(2)  Adequate  Insurance  against  liability 
on  account  of  damage  to  persons  or  prop¬ 
erty;  and, 

(3)  Adequate  insurance  under  all  appli¬ 
cable  workmen  compensation  laws.  The  con¬ 
tractor  agrees  that,  imtll  work  under  this 
contract  has  been  completed  and  the  advance 
payment(s)  made  hereunder  has  been  liqui¬ 
dated,  he  will: 

(1)  Maintain  such  Insurance; 

(ii)  Maintain  adequate  insurance  upon 
any  materials,  parts,  assemblies,  sub-assem¬ 
blies,  supplies,  equipment,  and  other  prop¬ 
erty  acquired  fCH*  or  allocable  to  this  contract 
and  subject  to  the  Government  lien  here¬ 
under;  and, 

(ill)  Fumlsh/such  certificate  with  respect 
to  his  insurance  as  the  contracting  officer 
may  require  from: 

(k)  Default  provisions.  Upon  the  hiqipen- 
ing  of  any  of  the  following  events  of  default: 

(l)  Cancellation  of  this  contract  by  reason 
of  fault  of  the  contractor; 

(2)  A  finding  by  the  contracting  officer 
that  the  contractor: 

(i)  Has  failed  to  observe  any  covenants, 
conditions,  or  warranties  of  these  provisions 
or  has  failed  to  comply  with  any  material 
provision  of  this  contract;  or, 

(11)  Has  so  failed  to  make  progress  or  is  in 
such  unsatisfactory  financial  conditions  as  to 
endanger  performance  of  this  contract;  ot, 

(ill)  Has  ailoocdcd  Inventory  to  this  con¬ 
tract  substantially  exceeding  reasonable  re¬ 
quirements;  or, 

(iv)  Is  delinquent  in  payment  of  taxes,  or 
of  the  costs  of  performance  of  this  contract 
in  the  ordinary  course  of  business. 

(3)  Appointment  of  a  trustee,  receiver  or 
liquidator  for  all  or  a  substantial  part  of  the 
contractor’s  property  or  institution  of  bank¬ 
ruptcy,  reorganization,  arrangement,  or  liqui¬ 
dation  proceedings  by  ot  against  the  con¬ 
tractor; 

(4)  Service  of  any  writ  of  attachment,  letvy 
of  execution,  or  commencement  of  garnish¬ 
ment  proceedings  with  respect  to  the  Speebd 
Bank  Account;  or. 
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(5)  The  commission  of  an  act  of  bank¬ 
ruptcy;  the  Government,  without  limiting 
any  rights  which  it  may  otherwise  have,  may 
in  its  discretion  and  upon  written  notice  to 
the  contracts  and  bank,  withhold  further 
withdrawals  from  the  Special  Bank  Account 
and  withhold  further  payments  on  this  con¬ 
tract.  Upon  the  continuance  of  any  such 
events  of  default  for  a  period  of  30  days  after 
such  written  notice  to  the  contractor  and 
bank,  the  Government  may,  in  its  discretion, 
and  without  limiting  any  other  rights  which 
the  Government  may  have,  take  the  follow¬ 
ing  additional  actions  as  it  may  deem  appro¬ 
priate  in  the  circumstances: 

(i)  Withdraw  all  or  any  part  of  the  balance 
in  the  Special  Bank  Account  by  checks  made 
payable  to  the  Bureau  of  Indian  Affairs, 
signed  solely  by  an  official  of  the  Bureau  of 
Indian  Affairs  authorized  in  writing  by  the 
contracting  oiBcer  to  take  such  action,  and 
apply  such  amounts  in  reduction  of  the  ad¬ 
vance  payment(s)  then  outstanding  here¬ 
under  and  in  reduction  of  any  other  claims 
of  the  Government  against  the  contractor; 

(il)  Demand  immediate  repayment  of  the 
unliquidated  balance  of  the  advance  pay- 
ment(s)  hereunder;  or, 

(iil)  Take  possession  of  and,  with  or  with¬ 
out  advertisement,  sell  at  public  sale  at 
which  the  Government  may  be  the  purchaser, 
or  at  a  private  sale,  all  or  any  part  of  the 
property  on  which  the  Government  has  a 
lien  under  this  contract  and,  after  deducting 
any  expenses  incident  to  such  sale,  apply  the 
net  proceeds  of  such  sale  in  reduction  of  the 
ninliquidated  balance  of  the  advance  pay- 
ment(s)  hereunder  and  in  reduction  of  any 
other  claims  of  the  Government  against  the 
contractor. 

(1)  Prohibition  against  assignment.  Not¬ 
withstanding  any  other  provision  of  this 
contract,  the  contractor  shall  not,  while  any 
part  of  the  advance  payment(s)  is  un¬ 
liquidated,  pledge,  or  otherwise  assign  any 
monies  due  under  this  contract,  or  any  claim 
arising  thereunder,  to  any  party  or  parties, 
bank,  trust  company,  or  other  financing  in¬ 
stitution. 

(m)  Information — access  to  records.  The 
contractor  shall  furnish  to  the  contracting 
ofiScer  signed  or  certified  balance  sheets  and 
profit  and  loss  statements  monthly,  if  re¬ 
quired  by  the  contracting  officer,  together 
with  a  monthly  bank  statement  for  the 
Special  Bank  Account  and  such  other  in¬ 
formation  concerning  the  operation  of  the 
contractor's  business  as  may  be  requested. 
The  contractor  shall  afford  to  authorize  rep¬ 
resentatives  of  the  Government  facilities  for 
inspection  of  the  contractor’s  books,  records, 
and  accounts. 

(n)  Designations  and  determinations.  (1) 
Amount.  The  amount  of  the  advance  pay¬ 
ment  (s)  at  any  time  outstanding  hereunder 
shall  not  exceed  the  amount  authorized  in 
the  Findings,  Determinations,  and  Authoriza¬ 
tion  for  the  advance  payment(s) . 

(2)  Depository.  The  advance  payment(s) 
shall  be  deposited  in  the  bank  with  which 
the  Agreement  for  Special  Bank  Account  is 
established. 

(o)  Other  security.  The  terms  of  this  con¬ 
tract  shall  be  considered  adequate  security 
for  advance  payment (s)  hereunder. 

(p)  Representations  and  warranties.  To 
induce  the  making  of  the  advance  pay¬ 
ment  (s) ,  the  contractor  represents  and  war¬ 
rants  that: 

(1)  No  litigation  or  proceedings  are  pres¬ 
ently  pending  or  threatened  against  the 
contractor. 

(2)  None  of  the  provisions  herein  con¬ 
travenes  or  is  in  confilct  with  the  authority 
under  which  the  contractor  is  doing  business 
or  with  the  provision  of  any  existing  agree¬ 
ment  of  the  contractor. 

(3)  The  contractor  has  the  power  to  enter 
into  this  contract  and  accept  an  advance 


payment(s)  hereunder,  and  has  taken  all 
necessary  action  to  authorize  such  ac¬ 
ceptance  under  the  terms  and  conditions  of 
this  contract. 

(4)  None  of  the  assets  of  the  contractor  is 
subject  to  any  lien  or  encumbrance  of  any 
character  except  for  current  taxes  not  de¬ 
linquent.  There  has  been  no  assignment  of 
claims  under  any  contract  affected  by  these 
advance  payment  provisions,  or  if  there  has 
been  any  assignment,  such  assignments  have 
been  terminated. 

(5)  All  information  furnished  by  the  con¬ 
tractor  to  the  contracting  officer  in  connec¬ 
tion  with  the  request  for  an  advance  pay¬ 
ment  is  true  and  correct. 

(6)  These  representations  and  warranties 
shall  be  continuing  and  shall  be  deemed  to 
have  been  repeated  by  the  submission  of  any 
subsequent  request  for  additional  advance 
payment  (s)  under  this  contract. 

(q)  Subadvances.  Subject  to  the  prior  writ¬ 
ten  approval  of  the  contracting  officer,  funds 
from  the  Special  Bank  Account  may  be  used 
by  the  contractor  to  make  advance  pay- 
ment(s)  or  down  payments  to  subcontrac¬ 
tors  and  suppliers  of  material  in  advance 
of  performance  by  the  subcontractor  or  sup¬ 
pliers  of  material.  Such  subadvances  shall 
not  exceed  the  subcontract  price  or  esti¬ 
mated  Cost  as  the  case  may  be.  The  subcon¬ 
tractors  or  suppliers  of  material  to  whom 
such  advance  payment  (s)  is  made  shall  fur¬ 
nish  adequate  security  therefor.  Unless  other 
security  is'  required  by  the  contracting  of¬ 
ficer,  convenants  in  subcontracts,  expressly 
made  for  the  benefit  of  the  Govenunent 
providing  for  a  Special  Bank  Account  for  the 
subadvance  with  Government  lien  thereon, 
and  providing  for  a  Government  lien,  para¬ 
mount  to  all  other  liens,  on  all  property 
under  such  subcontract,  and  Imposing  upon 
the  subcontractor  and  the  depository  bank 
substantially  the  same  duties  and  giving  the 
Government  substantially  the  same  rights  as 
are  provided  herein  (and  in  the  Agreement 
for  Special  Bank  Account  supplemental  here¬ 
to)  between  the  Government,  the  contractor, 
and  the  bank  may  be  considered  as  adequate 
for  such  subadvance  (s) ,  unless  adequate  Jus¬ 
tification  is  first  furnished  to  and  approval 
obtained  by  the  contracting  officer. 

(r)  Covenants.  During  the  period  of  time 
that  an  advance  payment(s)  made  hereun¬ 
der  remains  unliquidated,  the  contractor 
shall  not,  without  prior  written  consent  of 
the  contracting  officer: 

(1)  Mortgage,  pledge,  or  otherwise  en¬ 
cumber,  or  suffer  to  be  encumbered,  any  of 
the  assets  of  the  contractor  now  owned  or 
hereinafter  acquired  by  it,  or  permit  any 
pre-existing  mortgages,  liens,  or  other  en¬ 
cumbrances  to  remain  on  or  attach  to  any 
assets  of  the  contractor  which  are  allocated 
to  the  performance  of  this  contract  and 
with  respect  to  which  the  Government  has  a 
lien  hereunder: 

(2)  Sell,  assign,  transfer,  or  otherwise  dis¬ 
pose  of  accounts  receivable,  notes,  or  claims 
for  money  due  or  to  become  due. 

(3)  Declare  or  pay  any  dividends,  except 
dividends  payable  in  stock  of  the  corpora¬ 
tion,  or  make  any  other  distribution  on  ac¬ 
count  of  any  shares  of  its  capital  stock,  or 
purchase,  redeem,  or  otherwise  acquire  for 
value  any  such  stock,  except  as  required  by 
sinking  fund‘  or  redemption  arrangements 
reported  to  the  contracting  officer  Incident 
to  the  establishment  of  these  advance  pay- 
ment(s)  provisions; 

(4)  Sell,  convey,  or  lease  all  or  a  substan¬ 
tial  part  of  its  assets; 

(5)  Acquire  for  value  the  stock  or  other 
securities  of  any  corporation,  mimiclpallty, 
or  governmental  authority,  except  direct  ob¬ 
ligations,  of  the  United  States. 

(6)  Make  any  advance  or  loan  to  or  incur 
any  liability  as  guarantor; 


(7)  Permit  a  writ  of  attachment  or  any 
similar  process  to  be  issued  against  its  prop¬ 
erty  without  procuring  release  thereof  or 
bonding  the  same  within  30  days  after  the  ' 
entry  of  the  writ  of  attachment  or  any  sim¬ 
ilar  process; 

(8)  Pay  any  salaries,  commissions,  bonuses, 
or  other  remuneration  in  any  form  or  man¬ 
ner  to  its  directors,  officers,  or  key  employees 
in  excess  of  existing  rates  of  payments,  or 
of  rates  provided  by  this  contract,  or  in 
existing  agreements,  in  connection  with 
which  notice  has  been  given  to  the  contract¬ 
ing  officer;  or  accrue  such  excess  remunera¬ 
tion  without  first  obtaining  an  agreement 
subordinating  the  same  to  all  claims  of  the 
Government  hereunder. 

(9)  Make  any  substantial  change  in  man¬ 
agement,  ownership,  or  control  of  the  or¬ 
ganization  with  which  this  contract  is  made. 

(10)  Merge  or  consolidate  with  any  other 
firm  or  corporation,  change  the  type  of  its 
business,  or  engage  in  any  transaction  out¬ 
side  the  ordinary  course  of  its  business  as 
presently  conducted; 

(11)  Deposit  any  of  its  funds  except  in  a 
bank  or  trust  company  Insured  by  the  Fed¬ 
eral  Deposit  Insurance  Corporation;  or, 

(12)  Create  or  incur  indebtedness,  borrow 
money  or  advances  other  than  advances  to 
bo  made  hereunder,  except  as  specified 
herein. 

(c)  The  following  clause  will  be  used  in  all 
contracts  in  which  the  advance  payment 
will  be  made  by  Letter  of  Credit: 

Advance  Payment 

At  the  request  of  the  contractor,  and  sub¬ 
ject  to  the  conditions  set  forth  herein,  and 
to  Treasury  Fiscal  Requirements  Manual.  De- 
pau’tment  Circular  1075,  the  Government  shall 
make  advance  payments  to  the  contractor  by 
Letter  of  Credit. 

(a)  The  contractor  agrees  to  comply  with 
all  the  requirements  and  conditions  set  forth 
in  Treasury  Fiscal  Requirements  Manual,  De¬ 
partment  Circular  1075,  a  copy  of  which  is 
attached  and  made  a  part  of  this  contract. 

(b)  The  contractor  agrees  to  initiate  cash 
draw-downs  only  when  actually  needed  for  its 
disbiu'sements. 

(c)  The  contractor  agrees  to  report  to  the 
contracting  officer  cash  dlsbmsements  and 
balances  monthly  not  later  than  15  days  after 
the  end  of  the  month  covered  by  the  report. 

(d)  Failure  to  adhere  to  the  provisions  of 
this  clause  may  cause  the  unobligated  por¬ 
tion  of  the  Letter  or  Credit  to  be  dissolved 
by  the  contracting  officer  or  the  Department 
of  the  Treasury, 

§  14H— 70.613  Contract  funding  and  re¬ 
negotiation. 

The  following  clause  shall  be  included 
in  contracts  which  have  a  term  of  more 
than  one  year  imder  the  conditions  set 
forth  in  25  CFR  401.51. 

Contract  Funding  and  Renegotiation 

(a)  Funds  other  than  those  appropriated 
during  the  fiscal  year  in  which  the  con¬ 
tract  commenced,  that  are  included  in 
the  contract  amount  are  subject  to  the 
availability  of  appropriations  frmn  Congress 
and  there  shall  be  no  legal  liabUity  on  the 
part  of  the  Government  in  regard  to  such 
funds  imless  and  until  they  are  appropri¬ 
ated.  Funds  appropriated  during  the  fiscal 
year  in  which  the  contract  commenced  that 
are  Included  in  the  contract  amount  but  not 
expended  at  the  end  of  such  fiscal  year  may 
be  carried  over  and  used  for  contract  pur¬ 
poses  in  the  succeeding  ■  fiscal  yeax  of  the 
contract's  operation,  when  the  contract  funds 
were  appropriated  pursuant  to  the  Act  of 
November  2,  1921  (42  Stat.  208),  except  as 
otherwise  specifically  provided  in  appropria¬ 
tion  acts,  (Mr  may  be  used  to  provide  addl- 
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tlonal  services  upon  modification  of  the  con* 
tract  to  Include  such  services  therein. 

(b)  Each  succeeding  year  of  the  contract 
may  be  renegotiated  prior  to  the  end  of  the 
then  ciurent  fiscal  year  In  order  to  reflect 
changes  that  have  taken  place  beyond  the 
control  of  the  contractor  since  the  conlaract 
was  (HTlglnally  negotiated  or  last  renegotiated 
as  Is  i^jpUcable. 

§  14H— 70.614  Government  furnished 

property. 

Govxbnmznt  PoamsHED  Fropehtt 

(a)  The  Government  will  deliver  to  the 
contractor  the  property  described  In  the 
Schedule  and  may,  at  Its  option,  furnish  other 
supplies  or  equipment  as  It  may  from  time 
to  time  deem  necessary  or  desirable  for  use 
In  performing  the  work  \mder  this  contract. 
All  property  furnished  by  the  Government, 
together  with  all  property  acquired  or  fur¬ 
nished  by  the  contractor  with  contract  fimds, 
title  to  which  vests  In  the  Government  under 
this  article.  Is  subject  to  the  provisions  of 
this  clause  and  Is  hereinafter  collectively 
referred  to  as  “Government  property.” 

(b)  The  title  of  each  Item  of  equipment 
purchased  with  fimds  made  available  under 
this  contract,  the  cost  of  which  Is  reimburs¬ 
able  to  the  contractor  under  the  contract, 
shall  pass  to  and  vest  In  the  Government 
upon: 

(1)  Issuance  for  use  of  such  property  and 
in  the  performance  of  this  contract;  or, 

(2)  Commencement  of  processing  <»  use 
of  such  property  In  the  performance  of  this 
contract;  or, 

(3)  Reimbursement  of  the  cost  thereof  by 
the  Government,  whichever  first  occurs.  A 
simple  record,  listing  all  Items  of  equipment 
purchased  with  funds  made  available  imder 
this  contract  showing  such  property  by 
names,  manufacturers,  serial  niunber  (If 
any) ,  and  the  cost  of  the  equipment,  will  be 
fxinilshed  to  the  contracting  officer  by  the 
contractor.  Each  Item  of  Government  prop¬ 
erty  shall  be  given  an  Identification  niimber, 
be  subject  to  accountability,  and  becmne  a 
part  of  the  Bm^au’s  property  inventory,  all 
as  provided  by  the  Bureau  Manual. 

(c)  Title  to  Government  property  shall  re¬ 
main  In  the  Government  and  shall  be  un¬ 
affected  by  the  Incorporation  or  attachment 
thereof  to  any  property  not  owned  by  Ihe 
Government,  nor  shall  Government  prc^rty 
or  any  part  thereof  be  or  become  a  fixture 
or  lose  Its  Identity  as  personal  property  by 
reason  of  affixation  to  any  reality.  Except  as 
otherwise  specifically  provided  In  this  con¬ 
tract,  the  contractor: 

(1)  Shall  not  pledge,  assign,  or  transfer 
title  to  any  Government  property;  nor  to 
allow  or  suffer  anything  to  be  done  whereby 
any  Government  property  may  be  seized, 
taken  In  execution,  attached,  destroyed  or 
injured,  and 

(2)  Shall  not  remove  or  otherwise  part 
with  possession  of,  or  permit  the  use  by 
others  of,  any  Government  property. 

(d)  The  contractor  Shall  maintain  and 
administer.  In  accordance  with  sound  In¬ 
dustrial  practice,  a  program  for  the  main¬ 
tenance,  repair,  protection  and  preservation 
of  Government  property. 

<  (e)  Except  as  may  be  otherwise  provided 

for  herein.  Government  property  shall  be 
used  only  for  the  performance  of  this  con¬ 
tract  unless  written  permission  Is  granted 
:  by  the  contracting  officer. 

(f)  Upon  completion  or  termination  of 
the  contract,  the  contractor  shall  make  such 
disposition  of  Government  property  then 
In  his  poesessicm  or  custody  as  the  contract- 
f  tng  officer  shall  direct. 

{  (g)  The  ccmtractor  shall  be  responsible  for 

the  care  and  safekeeping  of  Government 
property,  and  for  the  return  or  delivery  of  the 


same  In  the  condition  in  which  received  or 
appropriated  for  the  contract,  except  for 
reasonable  wear  and  tear,  and  except  to  the 
extent  such  property  In  consumed  in  the 
performance  of  this  contract. 

§  14H— 70.615  Annual  reporting. 

Annual  Bepc«ting 

(a)  Within  90  dajrs  of  the  end  of  each 
fiscal  year  of  this  contract’s  term,  the  Indian 
tribe  that  requested  the  contract  shall  fur. 
nish  the  contracting  officer  a  report  that  In¬ 
cludes  but  is  not  limited  to  an  accounting  of 
the  amounts  and  piirposes  for  which  the 
contract  funds  were  expended  and  Informa¬ 
tion  on  the  conduct  of  the  program  or  serv¬ 
ices  and  the  extent  to  which  the  goals  and 
objectives  of  the  tribe  were  accomplished. 

(b)  When  the  contractor  is  the  governing 
body  of  the  Indian  tribe  that  requested  the 
contract,  the  report  shall  be  submitted  di¬ 
rectly  to  the  contracting  officer. 

(c)  When  the  contractor  is  a  tribal  orga¬ 
nization  other  than  the  governing  body  of 
the  tribe,  the  trlbsJ  governing  body  that 
requested  the  contract  shall  submit  the  re¬ 
port.  However,  at  the  option  of  the  tribe,  the 
contractor  shall  prepare  the  report  and  sub¬ 
mit  It  to  the  tribe  for  review  suid  approval 
prior  to  the  tribe  submitting  the  report  to 
the  contracting  officer. 

(d)  When  the  contract  benefits  more  than 
one  tribe,  the  contractor  shall  prepare  the 
report  and  submit  It  to  each  of  the  tribes. 
Each  of  the  tribes  will  endorse  and  make  any 
comments  they  consider  applicable  before 
submitting  the  report  to  the  contracting 
officer. 

(e)  Notwithstanding  this  requirement  for 
an  annual  report,  the  contracting  officer  may 
request  the  contractor  to  furnish  such  other 
reports  at  such  Intervals  as  Is  deemed 
necessary. 

§  14H— 70.616  Reassumption  of  pro¬ 
grams. 

Reassumption  of  Programs 

(a)  Upon  written  notice  to  the  contractor, 
the  contracting  officer  may  rescind  the  con¬ 
tract  in  whole  or  In  part  and  assiune  or  re¬ 
sume  control  or  operation  of  the  program, 
activity  or  service  Involved  if  It  is  determined 
that  the  contractor’s  performance  Involves 
(1)  the  violation  of  the  rights,  or  endanger- 
ment  of  the  health,  safety  or  welfare  of  any 
person;  or  (2)  gross  negligence  or  misman¬ 
agement  in  the  handling  or  use  of  funds  pro¬ 
vided  the  contractor  under  the  contract;  or 
(3)  when  the  contractor  falls  to  perform  the 
work  required  under  the  contract. 

(b)  If  It  is  determined,  under  paragraph 
(a)  of  this  clause,  that  there  Is  an  Immediate 
threat  to  safety  the  contracting  officer  may 
by  written  notice  to  the  contractor  Immedi¬ 
ately  rescind  the  contract  or  that  portion 
thereof  that  poses  such  threat  and  assume 
or  reassume  operation  of  the  program  activ¬ 
ity  or  service  Involved.  Within  10  calendar 
days  of  the  date  the  contract  was  rescinded, 
the  contracting  officer  will  schedule  a  hear¬ 
ing  at  a  time  and  place  mutually  agreed  to 
by  the  parties.  When  the  contractor  is  other 
than  the  governing  body  of  the  Indian  tribe 
that  requested  the  contract,  the  tribe  will 
be  advised  of  the  contract  rescission  at  the 
same  time  as  the  contractor  and  Invited  to 
attend  the  hearing  and  present  its  views. 
The  time  and  place  of  the  hearing  will  be 
coordinated  with  the  tribe.  If  agreement  on 
corrective  measures  Is  not  reached  at  the 
hearing,  the  contracting  officer  shall  reduce 
the  Issues  to  writing  and  mall  or  otherwise 
furnish  a  copy  thereof  to  the  contractor 
within  30  calendar  days  from  the  date  of 
the  hearing.  ’The  contractor  may  appeal  the 
Issues  as  provided  for  in  Subpart  C  of  43 
CFRParti. 


(c)  When  there  Is  no  Immediate  threat 
to  safety,  the  contracting  officer  shall  pro¬ 
vide  written  notice  to  the  contractor  of  in¬ 
tent  to  rescind  the  contract  which  will  in¬ 
clude  the  reason  why  contract  reclssion  is 
contemplated,  what  corrective  measures  are 
considered  necessary  and  a  reasonable  time 
period  In  which  corrective  measures  must 
be  accomplished.  If  the  contractor  does  not 
take  corrective  action  within  the  time  speci¬ 
fied,  the  contracting  officer  may  rescind  the 
contract.  However,  the  contractor  has  a  right 
to  a  hearing  and  appeal  as  provided  In  para¬ 
graph  (b)  of  this  clause. 

§  14H— 70.617  Fair  and  uniform  services. 

^  Fair  and  Uniform  Services 

The  contractor  agrees  that  any  services  or 
assistance  provided  to  Indians  under  the 
contract  shall  be  provided  in  a  fair  and 
uniform  manner. 

§  14H— 70.618  Disputes. 

Disputes 

(a)  Except  as  otherwise  provided  in  this 
contract,  any  dispute  concerning  a  question 
of  fact  arising  under  this  contract  which  Is 
not  disposed  of  by  agreement  shall  be  de¬ 
cided  by  the  contracting  officer,  who  shall 
reduce  his  decision  to  writing  and  mail  or 
otherwise  furnish  a  copy  thereof  to  the  con¬ 
tractor.  The  decision  of  the  contracting  officer 
shall  be  final  and  conclusive  unless  within 
thirty  (30)  days  from  the  date  of  receipt  of 
such  copy,  the  contractor  mails  or  otherwise 
furnishes  to  the  contracting  officer  a  written 
appeal  addressed  to  the  Secretary.  The  deci¬ 
sion  of  the  Secretary  or  his  duly  authorized 
representative  for  the  determination  of  such 
appeals  shall  be  final  and  conclusive  unless 
determined  by  a  court  of  competent  Juris¬ 
diction  to  have  been  fraudulent,  or  capri¬ 
cious,  or  arbitrary  or  so  grossly  erroneous  as 
necessarily  to  imply  bad  faith,  or  not  sup¬ 
ported  by  substantial  evidence.  In  connec¬ 
tion  with  any  appeal  proceeding  under  this 
clause,  the  contractor  shall  be  afforded  an 
opportunity  to  be  heard  and  to  offer  evidence 
In  support  of  his  appeal.  Pending  final  de¬ 
cision  of  a  dispute  hereunder,  the  contractor 
shall  proceed  diligently  with  the  performance 
of  the  contract  and  In  accordance  with  the 
contracting  officer’s  decision. 

(b)  This  “Disputes’*  clause  does  not  pre¬ 
clude  consideration  of  law  questions  in  con¬ 
nection  with  decisions  provided  for  In  para¬ 
graph  (a)  above.  However,  nothing  in  this 
contract  ^all  be  construed  as  making  final 
the  decision  of  any  administrative  official, 
representative,  or  board  on  a  question  of  law. 

§  14H— 70.619  Officials  not  to  benefit. 

Officials  Not  To  Benefit 

No  members  of  Congress,  or  Resident  Com¬ 
missioner,  shall  be  admitted  to  any  share 
or  part  of  this  contract,  or  to  any  benefit 
that  may  arise  therefrom;  but  this  provi¬ 
sion  shall  not  be  construed  to  extend  to  this 
contract  If  made  with  a  corporation  for  its 
general  benefit. 

§  14H— 70.620  Changes. 

The  following  chwges  clauses  are  for 
use  as  indicated : 

(a)  For  contracts  other  than  construc¬ 
tion. 

Changes 

This  contract  may  be  modified  or  amended 
on  the  written  request  of  the  contractor  to 
the  contracting  officer;  or  when  recom¬ 
mended  by  the  contracting  officer  and  with 
the  consent  of  the  contractor.  When  the 
contracting  cffilcer  recommends  declination 
of  a  contractor’s  request  to  amend  the  con- 
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tract,  the  matter  shall  be  resolved  as  pre¬ 
scribed  In  26  CFR  40ir63,  25  CTR  401.64  and 
25  CFB  401.65. 

(b)  In  addition,  all  cost-reimburse¬ 
ment  contracts  over  $10,000  shall  con¬ 
tain  the  following  clause; 

Funding  Changes 

It  tor  any  reason  beyond  the  control  of 
the  contracting  office,  the  amount  of  funds 
allocated  for  the  program  operated  under 
this  contract  are  reduced  by  an  amount  or 
by  a  percentage  resulting  in  a  specific 
amount,  the  contract  will  be  modified  ac¬ 
cordingly  after  consultation  with  the  con¬ 
tractor.  Such  modification  shall  be  made 
without  penalty  to  the  Oovemment  and  shall 
not  constitute  basis  for  a  claim  under  this 
contract. 

§  14H— 70,621  Bid  guarantee  and  bonds. 

The  following  clause  shall  be  Included 
in  all  construction  contracts  with  a  tribal 
organization,  in  accordance  with  §  1- 
10.103,  §  1-10.104-1  (a)  and  §1-10.104- 
1(b)  of  this  title,  when  it  is  estimated 
that  the  amount  of  the  contract  will  ex¬ 
ceed  $2,000: 

Bid  Guarantee  and  Bonds 

(a)  The  contractor  shall  require  a  bid 
guarantee  from  all  (sub)  contractors  who 
submit  bids  (proposals)  for  performing  work 
imder  the  contract  In  accordance  with  the 
policy  set  forth  In  }  1-10.103-1  of  the  Federal 
Procurement  Regulations  (41  CFR  1).  When 
the  bid  guarantee  Is  In  the  form  of  a  bid 
bond.  It  may  be  submitted  on  other  than 
the  standard  Government  form:  Provided, 
that  the  bond  binds  the  Principal  and  the 
Surety  (les)  in  the  same  manner  as  they 
would  be  bound  had  the  bid  (proposal)  been 
submitted  to  the  Government. 

(b)  The  contractor  shall  require  the  suc¬ 
cessful  bidder  (offerer)  to  furnish  perform¬ 
ance  and  payment  bonds  In  the  amounts  set 
forth  in  the  Miller  Act  (40  U.S.C.  270ar-270e) 
and  In  accordance  with  the  policies  In 
§S  1-10.104  and  1-10.105  of  the  Federal  Pro¬ 
curement  regulations  (41  CFR  1)  as  a  condi¬ 
tion  iHecedent  to  the  awurd  of  the  (sub) 
contract.  The  bonds  may  be  submitted  on 
other  than  the  standard  Government  form: 
Provided,  that  the  form  used  binds  the 
Principal  and  the  Surety  (les)  In  the  same 
manlier  that  they  would  be  bound  were  the 
(sub)  contract  with  the  Government. 

§  140—70.622  Certificate  of  nonsegre- 
gated  facilities. 

CERTincATE  or  Nonsegregated  Facilities 

By  signing  the  contract,  the  contractor 
certifies  that  he  does  not  maintain  or  provide 
t<x  his  employees  any  segregated  facilities  at 
any  of  his  establishments,  and  that  he  does 
not  permit  his  employees  to  perform  their 
services  at  any  location,  under  his  control, 
where  segregated  facilities  are  maintained. 
He  certifies  further  that  he  will  not  maintain 
or  provide  for  his  employees  any  segregated 
facilities  at  any  of  his  establishments,  and 
that  he  will  not  permit  his  employees  to  per¬ 
form  their  services  at  any  location,  under  his 
control,  where  segregated  facilities  are  main¬ 
tained.  The  contractor  agrees  that  a  breach 
of  this  certification  Is  a  violation  of  the  Equal 
Opportunity  clause  In  this  contract.  As  used 
In  this  certification,  the  term  "segregated 
facilities”  means  any  waiting  rooms,  work 
areas,  rest  rooms  and  wash  rooms,  restau¬ 
rants  and  other  eating  areas,  time  clocks, 
locker  rooms  and  oth^  storage  or  dressing 
areas,  parking  lots,  drinking  fountains,  rec¬ 
reation  or  entertainment  areas,  transporta¬ 
tion,  and  housing  facilities  provided  for  em¬ 
ployees  which  are  segregated  by  explicit  di¬ 


rective  or  are  in  fact  segregated  on  the  basis 
of  race,  color,  religion,  or  national  origin,  be¬ 
cause  of  habit,  local  custom,  or  otherwise. 
He  further  agrees  that  (except  where  he  has 
obtained  identical  certifications  from  pro¬ 
posed  subcontractors  for  specific  time  pe¬ 
riods)  he  will  obtain  identical  certifications 
from  proposed  subcontractors  prior  to  the 
award  of  subcontracts  exceeding  $10,0(X) 
which  are  not  exempt  from  the  provisions 
of  the  Equal  Opportunity  clause;  that  he 
will  retain  such  certifications  in  his  files;  and 
that  he  will  forward  the  following  notice  to 
such  proposed  subcontractors  (except  where 
the  proposed  subcontractors  have  submitted 
Identical  certifications  for  specific  time 
periods) : 

Notice  to  Prospective  Subcontractors  op 
Requirement  for  Certifications  op  Non- 
segregateo  Facilities 

A  certification  of  nonsegregated  facilities 
must  be  submitted  prior  to  the  award  of  a 
subcontract  exceeding  $10,000  which  Is  not 
exempt  from  the  provisions  of  the  Equal  Op¬ 
portunity  clause.  The  certification  may  be 
submitted  either  for  each  subcontract  or  for 
all  subcontracts  during  a  period  (l.e.,  quar¬ 
terly,  semiannually,  or  annually) . 

§  14H— 70.623  Convict  labor. 

Convict  Labor 

In  connection  with  the  performance  of 
work  under  this  contract,  the  contractor 
agrees  not  to  employ  any  person  undergoing 
sentence  of  imprisonment  except  as  provided 
by  Public  Law  89-176,  September  10,  1966 
(18  U.S.C.  4082(c)  (2))  and  Executive  Order 
11755,  December  29, 1973. 

§  14H— 70.624  Limitation  of  costs. 

Limitation  op  Costs 

(a)  It  is  estimated  that  the  total  costs  to 
the  Government  for  the  performance  of  the 
work  specified  in  this  contract,  will  not  ex¬ 
ceed  the  estimated  costs  set  forth  In  the 
Schedule.  The  contractor  agrees  to  use  Its 
best  efforts  to  perform  this  contract  within 
the  estimated  total  amount  so  specified,  but 
neither  the  Government  nor  the  contractor 
guarantees  the  accuracy  of  such  estimate. 
If  at  any  time  the  contractor  has  reason  to 
believe  that  the  costs  which  it  expects  to  In¬ 
cur  in  the  performance  of  this  contract  in 
the  next  succeeding  thirty  (30)  days,  when 
added  to  all  costs  previously  Incurred,  will 
exceed  eighty-five  percent  (85%)  of  the  es¬ 
timated  costs  then  set  forth  In  the  Schedule, 
or  If  at  any  time  the  contractor  has  reason 
to  believe  that  the  total  costs  for  the  per¬ 
formance  of  this  contract,  will  be  greater  or 
substantially  less  than  the  then  estimated 
cost  thereof,  the  contractor  shall  notify  the 
contracting  officer  in  writing  to  that  effect, 
giving  the  revised  estimate  of  such  total  cost 
for  the  performance  of  this  contract. 

(b)  The  Government  shall  not  be  obliged 
to  reimburse  the  contractor  for  costs  in¬ 
curred  in  excess  of  the  estimated  costs  set 
forth  In  the  Schedule,  and  the  contractor 
shall  not  be  obliged  to  continue  performance 
under  the  contract  or  to  Incur  costs  In 
excess  of  such  estimate,  unless  and  until  the 
contracting  officer  has  notified  the  contractor 
in  writing  that  such  estimated  cost  has  been 
Increased,  and  has  specified  In  such  notice  a 
revised  estimated  cost,  which  shall  there¬ 
upon  constitute  the  estimated  cost  of  per¬ 
formance  of  this  contract.  When,  and  to  the 
extent  that,  the  estimated  cost  has  been 
Increased,  any  costa  previously  Incurred  by 
the  contractor  In  excess  of  such  estimated 
cost  shall  be  allowable  to  the  same  extent  as 
if  such  costs  are  Incident  to  and  necessary 
for  the  performance  of  work  specifically  au¬ 
thorized  under  this  contract  at  the  time 
Incurred. 


(c)  If  the  estimated  cost  Is  not  increased, 
and  additional  funds  are  not  allocated  to  the 
contract,  and  all  work  under  this  contract 
is  discontinued  because  of  exhaustion  of 
funds,  the  contractor  shall  furnish  a  final 
report  on  the  work  which  has  been  per¬ 
formed  and  the  Government  shall  have  no 
obligation  to  make  further  payments 
hereunder. 

§  14H— 70.625  Allowable  cost  and  pay¬ 
ment. 

Allowable  Cost  and  Payment 

(a)  For  the  performance  of  this  contract, 
the  Government  shall  pay  to  the  contractor 
(1)  the  costs  thereof  (hereinafter  referred  to 
as  “allowable  cost”)  determined  by  the  con¬ 
tracting  officer  to  be  allowable  in  accordance 
with: 

(I)  Appendix  A  to  25  CFR  406  as  in  effect 
on  the  date  of  this  contract. 

(II)  The  terms  of  this  contract. 

(b)  Once  each  month  (or  at  more  fre¬ 
quent  intervals  as  may  be  specified  else¬ 
where,  or  If  approved  by  the  contracting 
officer),  the  contractor  may  submit  to  the 
contracting  officer  or  his  authorized  repre¬ 
sentative,  in  such  form  and  reasonable  de¬ 
tail  as  may  be  required,  an  invoice  or  public 
voucher  supported  by  a  statement  of  cost 
Incurred  by  the  contractor  In  the  perform¬ 
ance  of  this  contract  and  claimed  to  con¬ 
stitute  allowable  cost. 

(c)  Promptly  after  receipt  of  each  Invoice 
or  voucher,  the  Government  shall  make  pay¬ 
ment  of  the  allowable  costs  incurred  sub¬ 
ject  to  the  provisions  of  (d)  below. 

(d)  At  any  time  or  times  prior  to  final 
payment  under  this  contract,  the  contract¬ 
ing  officer  may  cause  to  be  made  such  audit 
of  the  Invoices  or  vouchers  and  statements 
of  cost  as  shall  be  deemed  necessary.  Each 
payment  made  before  that  time  shall  be 
subject  to  reduction  to  the  extent  that 
amounts  included  In  the  related  Invoice  or 
vouchers  and  statement  of  cost  are  foimd  by 
the  contracting  officer  not  to  constitute 
allowable  cost,  and  shall  also  be  subject  to 
reduction  for  overpayments  or  to  increase 
for  underpayments  on  preceding  Invoices  or 
vouchers. 

(e)  On  receipt  and  approval  of  the 
voucher  or  invoice  designated  by  the  con¬ 
tractor  as  the  “completion  voucher”  or 
“completion  Invoice”  and  statement  of  cost, 
which  shall  be  submitted  by  the  contractor 
as  promptly  as  may  be  practicable  following 
completion  of  tffie  work  undo:  this  contract 
but  no  later  than  six  (6)  months  (or  such 
longer  p«’iod  as  the  contracting  officer  may 
in  his  discretion,  approve  in  writing)  from 
the  date  of  such  completion,  and  following 
compliance  by  the  contractor  with  all  pro¬ 
visions  of  this  contract,  the  Government 
shall  as  promptly  as  may  be  practicable  pay 
to  the  contractor  any  balance  of  allowable 
cost. 

(f)  Any  cost  Inctured  by  the  contractor 
under  the  terms  of  this  contract  which 
would  constitute  allowable  cost  under  the 
provisions  of  this  clause  shall  be  Included  In 
determining  the  amount  payable  under  this 
contract,  notwithstanding  any  provisions 
contained  in  the  specification  or  other  docu¬ 
ments  incorporated  in  this  contract  by  ref¬ 
erence,  designating  services  to  be  performed 
or  materials  to  be  furnished  by  the  con¬ 
tractor  at  its  expense  or  without  cost  to  the 
Government. 

§  14H— 70.626  Negotiated  overhead  rates. 

Negotiated  Overhead  Rates 

(a)  Notwithstanding  the  provisions  of  the 
clause  of  this  contract  entitled  “Allowable 
Cost  and  Payment,”  the  allowable  Indirect 
costs  under  this  contract  shall  be  obtained 
by  applying  negotiated  overhead  rates  to 


FEDERAL  REGISTER,  VOL.  40,  NO.  1 72— THURSDAY,  SEPTEMBER  4,  1975 


'  41034  PROPOSED  RULES 


bases  agreed  upon  by  the  parties,  as  speci¬ 
fied  below. 

<b)  The  contractor,  as  soon  as  possible, 
but  not  later  than  six  (6)  months  after 
the  expiration  of  each  of  the  contractor’s 
financial  years  or  such  other  period  as  may 
mutually  be  agreed  upon  by  the  Govern¬ 
ment  and  the  contractor  shall  submit  to  the 
contracting  officer,  with  a  copy  of  the  cog¬ 
nizant  audit  agency,  a  proposed  final  over¬ 
head  rate  or  rates  for  that  period  based  on 
the  contractor’s  costs  experience  during  that 
period,  together  with  supporting  cost  data. 
Negotiation  of  final  overhead  rates  by  the 
contractor  and  the  contracting  officer  shall 
be  undertaken  as  promptly  as  practicable 
after  receipt  of  the  contractor’s  proposal. 

(c)  Allowability  of  costs  and  acceptability 
of  cost  allocation  methods  shall  be  deter¬ 
mined  in  accordance  with  Appendix  A  of  25 
CFB  406,  as  in  effect  on  the  date  of  this 
contract. 

(d)  The  results  of  each  negotiation  shall 
be  set  forth  in  an  amendment  to  this  con¬ 
tract,  which  shall  specify  (1)  the  agreed 
final  rates,  (2)  the  bases  to  which  the  rates 
apply,  (3)  the  periods  for  which  the  rates 
apply,  and  (4)  the  specific  items  treated  as 
direct  costs  or  any  changes  in  the  items 
previously  agreed  to  be  direct  costs. 

(e)  Pending  establishment  of  final  over¬ 
head  rates  for  any  period,  the  contractor 
shall  be  reimbursed  either  at  negotiated  pro¬ 
visional  rates  as  provided  in  this  contract 
or  at  billing  rates  acceptable  to  the  contract¬ 
ing  officer,  subject  to  appropriate  adjustment 
when  the  final  rates  for  that  period  are 
established.  To  prevent  substantial  over  or 
under  payment,  the  provisional  or  billing 
rates  may,  at  the  request  of  either  party, 
be  revised  by  mutual  agreement,  either  retro¬ 
actively  or  prospectively.  Any  such  revision 
of  negotiated  provisional  rates  provided  in 
this  contract  shall  be  set  forth  in  an  amend¬ 
ment  to  this  contract. 

(f)  Any  failure  by  the  parties  to  agree 
on- any  final  rate  or  rates  under  this  clause 
shall  be  considered  a  dispute  concerning  a 
question  of  fact  for  decision  by  the  con¬ 
tracting  officer  within  the  meaning  of  the 
clause  of  this  contract  entitled  “Disputes.” 

§  14H— 70.627  Assignment  of  claims. 

[  Assignment  of  Claims 

'  Pursuant  to  the  provisions  of  the  Assign¬ 
ment  of  Claims  Act  of  1940,  as  amended  (31 
U.S.C.  203,  41  U.S.C.  16),  if  this  contract 
provides  for  payments  aggregating  $1,000  or 
more,  claims  for  moneys  due  or  to  become 
due  the  contractor  from  the  Government 
under  this  contract  may  be  assigned  to  a 
bank,  trust  company,  or  other  financing  in¬ 
stitution,  including  any  Federal  lending 
agency,  and  may  thereafter  be  further  as¬ 
signed  and  reassigned  to  any  such  institu¬ 
tion.  Any  such  assignment  shall  cover  all 
amounts  payable  under  this  contract  and 
not  already  paid,  and  shall  not  be  made  to 
more  than  one  party,  except  that  any  such 
assignment  or  reassignment  may  be  made  to 
one  party  as  agent  or  trustee  for  two  or  more 
parties  participating  in  such  financing. 

§  14H— 70.628  Payment  of  interest  on 
I  contractor's  claims. 

I  Payment  op  Inteeest  on  Conteactoe’s 
I  Claims 

(a)  If  an  appeal  is  filed  by  the  contractor 
from  a  final  decision  of  the  contracting  offi¬ 
cer  under  the  disputes  clause  of  this  con¬ 
tract,  denying  a  claim  arising  under  the 
contract,  simple  Interest  on  the  amount  of 
the  claim  finally  determined  owed  by  the 
Government  shall  be  payable  to  the  contrac¬ 
tor.  Such  Interest  shall  be  at  the  rate  deter¬ 
mined  by  the  Secretary  of  the  Treasury  pur¬ 
suant  to  Pub.  L.  9241,  86  Stat.  97,  from  the 


date  the  contractor  furnishes  to  the  con¬ 
tracting  officer  his  written  appeal  under  the 
disputes  clause  of  this  contract,  to  the  date 
of  (1)  a  final  judgment  by  a  court  of  compe¬ 
tent  jurisdiction,  or  (2)  mailing  to  the  con¬ 
tractor  of  a  supplemental  agreement  for 
execution  either  confirming  completed  ne¬ 
gotiations  between  the  parties  or  carrying 
out  a  decision  of  a  board  of  contract 
appeals. 

(b)  Notwithstanding  (a)  above,  (1)  inter¬ 
est  shall  be  applied  only  from  the  date  pay¬ 
ment  was  due,  if  such  date  is  later  than  the 
filing  of  appeal,  and  (2)  Interest  shall  not  be 
paid  for  any  period  of  time  that  the  con¬ 
tracting  officer  determines  the  contractor  has 
unduly  delayed  in  pursuing  his  remedies  be¬ 
fore  a  board  of  contract  appeals  or  a  court  of 
competent  jurisdiction. 

§  14H— 70.629  Audit  and  records. 

Audit  and  Recoeds 

(a)  The  contractor  shall  maintain  books, 
records,  documents,  and  other  evidence  and 
accounting  procedures  and  practices,  suffi¬ 
cient  to  reflect  properly  all  direct  and  indirect 
costs  of  whatever  nature  claimed  to  have  been 
incurred  and  anticipated  to  be  incurred  for 
the  performance  of  this  contriwjt.  The  fore¬ 
going  constitute  “records”  for  the  purposes  of 
this  clause. 

(b)  The  contractor’s  facilities,  or  such 
part  thereof  as  may  be  engaged  in  the  per¬ 
formance  of  this  contract,  and  his  records 
shall  be  subject  at  all  reasonable  times  to  in¬ 
spection  and  audit  by  the  contracting  offi¬ 
cer  or  his  authorized  representatives.  In  ad¬ 
dition,  for  purpose  of  verifying  that  cost  or 
pricing  data  submitted,  in  conjunction  with 
the  negotiation  of  this  contract  or  any  con¬ 
tract  change  or  other  modification  involving 
an  amount  in  excess  of  $100,000,  were  accu¬ 
rate,  complete  and  current,  the  contracting 
officer,  or  his  authorized  representative,  shall, 
xmtll  the  expiration  of  3  years  from  the  date 
of  final  payment  under  this  contract,  or  of 
the  time  periods  for  the  particular  records 
specified  in  Part  1-20  of  the  Federal  Procure¬ 
ment  Regulations  (41  CPR  Part  1-20) ,  which¬ 
ever  expires  earlier,  have  the  right  to  ex¬ 
amine  those  books,  records,  documents, 
papers,  and  other  supporting  data  which  in¬ 
volve  transactions  related  to  this  contract 
or  which  will  i>ermlt  adequate  evaluation  of 
the  cost  dr  pricing  data  submitted,  along 
with  the  computations  and  projections  used 
therein. 

(c)  The  contractor  shall  preserve  and 
make  available  his  records  (1)  until  the  ex¬ 
piration  of  3  years  from  the  date  of  finfd 
pajrment  under  this  contract,  or  of  the  time 
period  for  the  pmrtlculcu:  records  specified 
in  41  CPR  Part  1-20,  whichever  expires  ear¬ 
lier,  and  (2)  for  such  longer  period,  if  any, 
as  is  required  by  applicable  statute,  or  by 
other  clauses  of  this  contract,  or  by  (c)  (2) 
(i)  or  (U)  below. 

(1)  If  the  contract  is  completely  or  par¬ 
tially  cancelled  the  records  relating  to  the 
work  terminated  shall  be  preserved  and  made 
available  for  a  period  of  3  years  from  the  date 
of  any  resulting  fined  settlement. 

(li)  Records  which  relate  to  (A)  appeals 
under  the  “Disputes”  clause  of  this  contract, 
(B)  litigation  or  the  settlement  of  claims 
arising  out  of  the  performance  of  this  con¬ 
tract,  or  (C)  costs  and  expenses  of  this  con¬ 
tract  as  to  which  exception  has  been  taken 
by  the  contracting  officer  or  any  of  his  duly 
authorized  representatives,  shall  be  retained 
until  such  appeals,  litigation,  claims,  or  ex¬ 
ceptions  have  been  disposed  of. 

(d)  ( 1 )  The  contractor  shall  Insert  the  sub- 
stcmce  of  this  clause.  Including  the  whole  of 
this  paragraph  (d) ,  in  each  subcontract  here¬ 
under  that  is  not  firm-fixed-price  or  fixed- 
price  with  escalation.  When  so  inserted, 
changes  shall  be  made  to  designate  the 


higher-tier  subcontractor  at  the  level  in¬ 
volved  in  place  of  the  contractor;  to  add  “of 
the  Government  prime  contract”  after  “con- 
tracUng  officer”;  and  to  substitute  “the  Gov¬ 
ernment  prime  contract”  in  place  of  “this 
contract”  in  (B)  of  pcuragraph  (c)  (2)  (11) 
above. 

§  1411—70.630  Contract  Work  Hours  and 

Safety  Standards  Act — Overtime 

Compensation. 

Contbact  Woek  Houes  and  Safety  Standaeds 
Act — OvEETiME  Compensation 

’This  contract  is  subject  to  the  Contract 
Work  Hours  and  Safety  Standards  Act  and  to 
the  applicable  rules,  regulations,  and  the  in¬ 
terpretations  of  the  Secretary  of  Labor. 

(a)  Overtime  requirements.  No  contractoi 
or  subcontractor  contracting  for  any  part  of 
the  contract  work  which  may  require  or  in¬ 
volve  the  employment  of  laborers  or  me¬ 
chanics  shall  require  or  permit  any  laborer 
or  mechanic  in  any  work-week  in  which  he  is 
employed  on  such  work  to  work  in  excess  of 
eight  hours  in  any  calendar  day  or  in  excess 
of  forty  hours  in  such  work-week  on  work 
subject  to  the  provisions  of  the  Contract 
Work  Hours  Standards  Act  unless  such  labor¬ 
er  or  mechanic  receives  compensation  at  a 
rate  not  less  than  one  and  one-half  times  his 
basic  rate  of  pay  for  all  such  hours  worked  in 
excess  of  eight  hours  in  any  calendar  day  or 
in  excess  of  forty  hours  in  such  work-week, 
whichever  is  the  greater  number  of  overtime 
hours. 

(b)  Violation,  liability  for  unpaid  wages, 
liquidated  damages.  In  the  event  of  any  vio¬ 
lation  of  the  provisions  of  paragraph  (a) ,  the 
contractor  and  any  subcontractor  responsi¬ 
ble  therefor  shall  be  liable  to  any  affected 
employee  for  his  unpaid  wages.  In  addition, 
such  contractor  and  subcontractor  shall  be 
liable  to  the  United  States  for  liquidated 
damages.  Such  liquidated  damages  shall  be 
computed  with  respect  to  each  individual 
laborer  or  mechanic  employed  in  violation  of 
the  provisions  of  paragraph  (a)  in  the  sum 
of  $10  for  each  calendar  day  on  which  such 
employee  was  required  or  permitted  to  be 
employed  on  such  work  in  excess  of  eight 
hours  or  in  excess  of  the  standard  work-week 
of  forty  hours  without  payment  of  the  over¬ 
time  wages  required  by  paragraph  (a) . 

(c)  Withholding  for  unpaid  wages  and  liq¬ 
uidated  damages.  'The  contracting  officer  may 
withhold  from  the  Government  prime  con¬ 
tractor,  from  any  moneys  payable  on  account 
of  work  performed  by  the  contractor  or 
subcontractor,  such  sums  as  may  adminis¬ 
tratively  be  determined  to  be  necessary  to 
satisfy  any  liabilities  of  such  contractor  or 
subcontractor  for  unpaid  wages  and  liqui¬ 
dated  damages  as  provided  in  the  provision 
of  paragraph  (b) . 

(d)  Subcontracts.  ’The  contractor  shall  in¬ 
sert  paragraphs  (a)  through  (d)  of  this  sec¬ 
tion  in  all  subcontracts,  and  shall  require 
their  inclusion  in  all  subcontracts  of  any 
tier. 

(e)  Records.  The  contractor  shall  maintain 
payroll  records  containing  the  Information 
specified  in  29  CFB  516.2(a).  Such  records 
shall  be  preserved  for  three  years  from  the 
completion  of  the  contract. 

§  14H— 70.631  Price  reduction  for  defec¬ 
tive  cost  or  pricing  data. 

The  following  clause  shall  be  included 
in  all  contracts  where  cost  and  pricing 
data  is  required  in  accordance  with 
§  14H-70.407. 

Peice  Reduction  foe  Defective  Cost  oe 
PEidNG  Data 

(a)  If  the  contracting  officer  determines 
that  any  price  negotiated  in  connection  with 
this  contract  or  any  cost  reimbursable  under 
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this  contract  was  Increased  by  any  signifi¬ 
cant  sums  because  the  contractor,  or  any 
subcontractor  pursuant  to  the  clause  of  this 
contract  entitled  “Subcontractor  Cost  or 
Pricing  Data”  or  “Subcontractor  Cost  or 
Pricing  Data-Price  Adjustments,”  or  any  sub¬ 
contract  clause  therein  required,  furnished 
incomplete  or  inaccurate  cost  or  pricing  data 
or  data  not  current  as  certified  in  his  Con¬ 
tractor’s  Certificate  of  Current  Cost  or  Pric¬ 
ing  Data,  then  such  price  or  cost  shall  be  re¬ 
duced  accordingly  and  the  contract  shall  be 
modified  in  writing  to  reflect  such  reduc¬ 
tion. 

(b)  Falliu'e  to  agree  on  a  reduction  shall 
be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  “Disputes”  clause 
of  this  contract. 

(Note:  Since  the  contract  is  subject  to 
reduction  under  this  clause  by  reason  of  de¬ 
fective  cost  or  pricing  data  submitted  in  con¬ 
nection  with  certain  subcontracts,  it  is  ex¬ 
pected  that  the  contractor  may  wish  to  in¬ 
clude  a  clause  In  each  such  subcontract  re¬ 
quiring  the  subcontractor  to  appropriately 
Indemnify  the  contractor.  It  is  also  expected 
that  any  subcontractor  subject  to  such  in¬ 
demnification  will  generally  require  substan¬ 
tially  similar  indemnification  for  defective 
cost  or  pricing  data  required  to  be  submitted 
by  his  lower  tier  subcontractors.) 

§  14H'-70.632  Subcontractor  cost  and 
pricing  data. 

The  following  clause  should  be  in¬ 
cluded  in  all  contracts,  when  the  subcon¬ 
tracts  of  the  type  and  size  described 
herein  are  contemplated. 

SUBCONTKACTOB  COST  AND  PRICING  DATA 

(a)  The  contractor  shall  require  subcon¬ 
tractors  hereunder  to  submit  in  writing  cost 
or  pricing  data  under  the  following  circum¬ 
stances: 

(1)  Prior  to  award  of  any  cost-reimbursed 
type,  time  and  material,  labor-hour,  incen¬ 
tive,  or  price  redetermlnable  subcontract  the 
price  of  which  is  expected  to  exceed  $100,000; 
and 

(2)  Prior  to  the  award  of  any  other  sub¬ 
contract,  the  price  of  which  is  expected  to 
exceed  $100,000,  or  to  the  pricing  of  any  sub¬ 
contract  change  or  other  modification  for 
which  the  price  adjustment  is  expected  to 
exceed  $100,000,  where  the  price  or  price  ad¬ 
justment  is  not  based  on  adequate  price 
competition,  established  catalog  or  market 
prices  of  commercial  items  sold  in  substan¬ 
tial  quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation. 

(b)  The  contractor  shall  require  subcon¬ 
tractors  to  certify,  in  substantially  the  same 
form  as  that  used  in  the  certificate  by  the 
Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief,  the 
cost  and  pricing  data  submitted  under  (a) 
above  are  accurate,  complete,  and  current 
as  of  the  date  of  the  execution,  which  date 
shall  be  as  close  as  possible  to  the  date  of 
agreement  on  the  negotiated  price  of  the 
subcontract  or  subcontract  change  or  modi¬ 
fication. 

(c)  The  contractor  shall  Insert  the  sub¬ 
stance  of  this  clause  Including  this  para¬ 
graph  (c)  in  each  of  his  cost-reimbursement 
type,  time  and  material,  labor-hour,  price 
redetermlnable,  or  Incentive  subcontracts 
hereunder,  and  in  any  other  subcontract 
hereunder  which  exceed  $100,000  unless  the 
price  thereof  is  based  on  adequate  price  com¬ 
petition,  established  catalog  or  market  prices 
of  commercial  Items  sold  in  substantial 
quantities  to  the  general  public,  or  prices 
set  by  law  or  regulation.  In  each  such  ex¬ 
cepted  subcontract  hereunder  which  exceed 


$100,000,  thi  contractor  shall  Insert  the  sub¬ 
stance  of  the  following  clause: 

Subcontractor  Cost  and  Pricing  Data — ^Pricb 
adjustments 

(a)  Paragraphs  (b)  and  (c)  of  this  clause 
shidl  become  operative  only  with  respect  to 
any  change  or  other  modification  made  pur¬ 
suant  to  one  or  more  provisions  of  this  con¬ 
tract  which  Involves  a  price  adjustment  in 
excess  of  $100,000.  The  requirements  of  this 
clause  shall  be  limited  to  such  price  adjust¬ 
ments. 

(b)  The  contractor  shall  require  subcon¬ 
tractors  hereunder  to  submit  cost  or  pricing 
data  under  the  following  circumstances: 

(1)  Prior  to  award  of  any  cost-reimburse¬ 
ment  type,  time  and  material,  labor-hour. 
Incentive,  or  price  redetermlnable  subcon¬ 
tract,  the  price  of  which  is  expected  to  exceed 
$100,000;  and — 

(2)  Prior  to  award  of  any  other  subcon¬ 
tract,  the  price  of  which  is  expected  to  ex¬ 
ceed  $100,000,  or  to  the  pricing  of  any  sub¬ 
contract  change  or  other  modification  for 
which  the  price  adjustment  is  expected  to 
exceed  $100,000,  where  the  price  or  price 
adjustment  is  not  based  on  adequate  price 
competition,  established  catalog  or  market 
prices  of  commercial  items  sold  in  substan¬ 
tial  quantities  to  the  general  public,  or 
prices  set  by  law  or  regulation. 

(c)  The  contractor  shall  require  subcon¬ 
tractors  to  certify,  in  substantially  the  same 
form  as  that  used  in  the  Certificate  by  the 
Prime  Contractor  to  the  Government,  that, 
to  the  best  of  their  knowledge  and  belief,  the 
cost  and  pricing  data  submitted  under  (b) 
above  are  accurate,  complete,  and  current  as 
of  the  date  of  the  execution,  which  date  shall 
be  as  close  as  possible  to  the  date  of  agree¬ 
ment  on  the  negotiated  price  of  the  contract 
modification. 

(d)  The  contractor  shall  insert  the  sub¬ 
stance  of  this  clause  including  this  para¬ 
graph  (d)  in  each  subcontract  hereunder 
which  exceeds  $100,000. 

§  1411—70.633  Buy  American  Act. 

But  American  Act 

(a)  The  Buy  American  Act  (41  U.S.C.  10a- 
d)  requires,  with  certain  exceptions,  that  in 
the  procurement  of  supplies  and  services  only 
domestic  source  end  products  shall  be  ac¬ 
quired  for  public  use. 

(b)  The  provisions  of  Part  1-6  of  the  Fed¬ 
eral  Procurement  Regulations  (41  CFR  1-6) 
deals  with  the  Buy  American  Act  and  its 
triplication  to  Government  contracts. 

(c)  The  provisions  of  Part  1-6  of  the  Fed¬ 
eral  Procurement  Regulations  (41  CFR  1-6) 
are  applicable  to  this  contract  and  any  sub¬ 
contracts  entered  into  under  the  contract. 
Questions  concerning  the  Buy  American  Act 
and  its  applicability  in  specific  circumstances 
should  be  directed  to  the  contracting  officer. 

§  14H— 70.634  Anti-Kickback  Act. 

Anti-Kickback  Act 

(a)  Pub.  L.  86-695,  September  2,  1960  (41 
U.S.C.  51-54)  among  other  things,  prohibits 
the  payment,  directly  or  indirectly,  by  or  on 
behalf  of  a  subcontractor  in  any  tier  under 
any  Government  negotiated  contract  of  any 
fee,  gift,  or  gratuity  to  the  prime  contractor 
or  any  higher  tier  subcontractor  or  any  offi¬ 
cer,  agent,  partner  or  employee  thereof,  as 
an  inducement  or  acknowledgement  for  the 
award  of  a  subcontract  or  order. 

(b)  The  provisions  of  Pub.  L.  86-695,  are 
set  forth  in  more  detail  in  §  1-1.320  of  the 
Federal  Procurement  Regulations  (41  CFR 
1-1)  and  are  applicable  to  this  contract  and 
any  subcontracts  entered  into  under  the 
contract. 


Subpart  14H-70.7 — Cancellation  or  ' 

Reassumption  of  Contracts  j 

§  14H-70.701  General. 

(a)  Contracts  pursuant  to  the  Act  may 

only  be  cancelled  or  reassumed  under 
the  conditions  set  forth  in  25  CFR  401  as 
follows:  _ 

(1)  Retrocession  (25  CFR  401.71) 

(2)  Reassumption  (25  CFR  401.74) 

(3)  Cancellation  for  cause  (25  CFR 
401.76) 

(b)  The  clauses  to  be  included  in  con¬ 
tracts  covering  the  above  situations  are 
found  In  Subpart  14H-70.6  of  this  Part 
14-70. 

§  14H— 70.702  Settlement  of  cancelled 
contracts. 

The  settlement  of  any  contracts  can¬ 
celled  or  reassumed  for  the  reasons  set 
forth  in  §  14H-70.701  shall  be  as  mutu¬ 
ally  agreed  to  by  the  Bureau  and  the  con¬ 
tractor.  If  mutual  agreement  cannot  be 
reached,  the  principles  set  forth  in  Sub¬ 
part  1-8.6  of  this  title  shall  be  used  to 
arrive  at  the  settlement. 

Subpart  14H-70.8 — Bonds  and  Insurance 

§  14H— 70.801  Scope  of  subpart. 

This  subpart  deals  with  the  require¬ 
ment  for  tribal  organizations  to  furnish 
bid  guarantees,  performance  bonds  and 
payment  bonds  on  contracts  for  con¬ 
struction. 

§  14H— 70.802  Policy  on  use  of  bid  guar¬ 
antees. 

Bid  guarantee  will  not  be  required  in 
connection  with  construction  contracts 
negotiated  on  a  sole  soiurce  basis  with  an 
Indian  tribe  or  an  Indian  organization 
serving  as  a  governmental  instrumen¬ 
tality  of  an  Indian  tribe;  Provided  that 
such  tribe  or  tribal  organization  shall 
require  any  potential  subcontractor  to 
furnish  a  bid  guarantee  in  the  amount 
and  manner  set  forth  in  §  1-10.103-2  of 
this  title. 

§  14H— 70.803  Performance  bonds. 

(a)  Performance  bonds  will  not  be  re¬ 
quired  from  an  Indian  tribe  or  Indian 
organization  serving  as  a  governmental 
Instrumentality  or  an  Indian  tribe;  Pro¬ 
vided  that  such  tribe  or  tribal  organiza¬ 
tion  shall  require  any  subcontractor  per¬ 
forming  work  under  the  contract  to  pro¬ 
vide  a  performance  bond  in  the  amount 
and  manner  set  forth  in  §  1-10.104.1  of 
this  title. 

(b)  The  clause  to  be  included  in  con¬ 
struction  contracts  with  Indian  tribes 
and  Indian  organizations  relative  to  per¬ 
formance  bonds  is  set  forth  in  §  14H- 
70.621. 

§  14H— 70.804  Payment  bonds. 

(a)  Payment  bonds  will  not  be  required 
from  an  Indian  tribe  or  Indian  organiza¬ 
tion  serving  as  a  governmental  instru¬ 
mentality  of  an  Indian  tribe;  However, 
such  tribe  or  tribal  organization  shall 
require  any  subcontractor  performing 
work  imder  the  contract  to  provide  a 
payment  bond  in  the  amount  and  man¬ 
ner  set  forth  in  §  1-10.104-1  of  the  Fed¬ 
eral  Procurement  Regulations. 
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(b)  The  clause  to  be  included  in  con¬ 
struction  contracts  with  Indian  tribes 
and  Indian  organizations  relative  to  pay¬ 
ment  bonds  is  set  forth  in  S  14H-70.621. 

§  1411—70.805  Liability  insurance. 

(a)  This  section  prescribes  policies  and 
procedures  with  respect  to  the  furnishing 
of  liability  insurance  by  Indian  con¬ 
tractors  in  accordance  with  25  CFR 
401.44. 

(b)  Contracting  offices  shall  assure 
themselves  that  all  contracts  with  tribal 
organizations  provide  for  the  tribal  orga¬ 
nization  to  obtain  general  liability  insur¬ 
ance  and  motor  vehicle  insurance.  Each 
such  contract  shall  further  provide  that 
the  Insurance  carrier  must  be  satisfac¬ 
tory  to  the  contracting  officer  and  that 
the  contractor  shall  forward  to  the  con¬ 
tracting  officer  a  copy  of  the  certificate 
of  insurance  as  soon  as  such  certificate 
is  received  from  the  insurance  carrier. 

§  70.806  Insurance  coverage. 

(a)  The  insurance  provided  by  the 
contractor  shall  provide  coverage  to  the 
contractor,  the  United  States,  their 
agents,  and  their  employees  within  mini¬ 
mum  amounts  that  are  at  least  compa¬ 
rable  to  the  minimum  insurance  coverage 
carried  by  other  organizations  in  the 
same  general  area  performing  similar 
activities. 

(b)  The  insurance  shall  provide  for  a 
waiver  by  the  insurance  carrier  of  any 
right  it  may  have  to  raise  as  a  defense 
the  tribe’s  sovereign  immxmity  from  suit 
when  a  claim  is  within  the  limits  of  the 
policy.  Further,  the  Insurance  shall  not 
empower  the  Insurance  carrier  to  waive 
or  otherwise  limit  the  tribe’s  sovereign 
immunity  outside  or  beyond  the  cover¬ 
age  and  limits  of  the  policy  of  insurance. 

§  r4H— 70.807  Exceptions. 

(a)  In  those  cases  where  the  contract¬ 
ing  officer  determines  that  the  risk  of 
death,  personal  injury  or  property  dam¬ 
age  under  the  contract  is  small  and  that 
the  time  and  cost  of  procuring  the  In¬ 
surance  is  great  in  relation  to  the  risk, 
he  may  exempt  such  contracts  from  the 
requirements  of  this  Subpart. 

(b)  Some  of  the  factors  which  the 
contracting  officer  shall  consider  in  de¬ 
termining  the  magnitude  of  the  risk  in- 
vidved  are: 

(1)  ’The  nature  of  the  program  con¬ 
tracted  for. 

(2)  The  number  of  persons  involved 
in  performing  the  contract. 

(3)  The  contract  period. 

(4)  The  number  of  persons  likely  to 
come  in  contact  with  or  be  affected  by 
the  performance  of  the  contract. 

(5)  The  nature  and  value  of  any  prop¬ 
erty  which  might  be  affected  by  the  con¬ 
tract. 

§  14H— 70.808  Motor  vehicle  insurance. 

Notwithstanding  the  provisions  of 
S  14H-70.807,  any  contract  which  re¬ 
quires  or  authorizes,  either  expressly  or 
^  implication,  the  use  of  motor  vehicles 
must  contain  a  provision  requiring  the 
tribal  contractors  to  provide  motor  ve¬ 
hicle  insurance,  regardless  of  how  small 
the  risk  may  seem. 
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S  1411—70.809  Indemnity  and  insurance 
clause. 

The  clause  contained  in  !  14H-70.611 
shall  be  included  in  all  contracts  with 
tribal  contraot<»:s,  unless  the  contract¬ 
ing  officer  determines  that  an  exemption 
is  warranted  under  §  14H-70.807.  The 
limits- liability  prescribed  in  the  clause 
may  be  modified  by  the  contracting  of¬ 
ficer  when  he  determines  such  action  is 
warranted. 

Subpart  14H-70.9 — Labor 

§  1414-70.901  Labor  standards  in  con¬ 
struction  contracts. 

The  provisions  of  Subpart  1-12.4  of 
this  title  are  applicable  to  construction 
contracts  entered  into  pursuant  to  the 
Act,  except  when  the  contractor  is  the 
recognized  governing  body  of  an  Indian 
tribe  or  a  non-profit  Indian  organiza¬ 
tion  serving  as  a  governmental  instru¬ 
mentality  of  an  Indian  tribe. 

§  1414-70.902  Labor  standards  in  sub¬ 
contracts. 

Subcontracts  shall  include  and  sub- 
ccmtractors  shall  comply  with  the  pro¬ 
visions  of  Part  1-12  of  the  Federal  Pro¬ 
curement  Regulati<ms  (41  CTTt  1-12)  to 
the  extent  that  the  provisions  are  appli¬ 
cable  to  the  subcontract  requirements. 
Questions  concerning  the  applicability 
of  the  provisions  of  Part  1-12  of  the  Fed¬ 
eral  Procurement  Regulations  should  be 
addressed  to  the  contracting  officer. 

Subpart  14H-70.10 — Contract  Cost 
Principles  and  Procedures 

§  14H— 70.1001  Principles  for  determin¬ 
ing  costs. 

The  principles  for  determining  costs 
applicable  to  contracts  imder  the  Act  are 
contained  in  Appendix  A  to  25  CFR  406. 

§  14H— 70.1002  Predetermined  fixed 
rates. 

(a)  Indirect  cost  or  overhead  rates 
may  be  negotiated  annually  where  cost 
experience,  reliable  accounting  data  and 
other  pertinent  facts  are  available  to 
support  the  projection  of  allowable  costa 
for  the  period  covered  by  the  contract  or 
grant.  Negotiated  rates  shall  not  result 
in  an  amount  which  will  exceed  actual 
costs. 

(b)  Where  cost  experience  and  ac¬ 
counting  data  are  not  available  to  sup¬ 
port  a  negotiated  rate  and  where  the 
estimated  amoimt  of  the  contract  is  less 
than  $10,000,  a  lump  sum  overhead 
amount  may  be  negotiated.  Such  an 
amoimt  will  be  based  on  reasonable  pro¬ 
jection  of  estimated  costs  to  be  incurred 
by  the  tribal  organization  and  shall 
take  into  consideration  all  costs  which 
can  be  applied  as  direct  costs,  and  shall 
not  exceed  10  percent  of  the  direct  labor 
costs. 

§  14H— 70.1093  Procedures. 

(a)  When  a  tribal  organization  desires 
overhead  rates  to  be  established  and 
where  no  other  Federal  agency  has  estab¬ 
lished  a  rate  nor  will  be  expected  to  do 
so,  the  tribal  organization  may  request 
through  the  contracting  officer  that  a 


rate  be  established.  The  request  shall  be 
supported  by,  as  a  minimum: 

(DA  schedule  of  common  costs  which 
cannot  be  feasibly  charged  as  direct  costs 
of  a  program  and  are  costs  benefiting 
more  than  one  program. 

(2)  The  nature  and  extent  of  services 
provided  and  their  relevance  to  the  spe¬ 
cific  program. 

(3)  Methods  and  manner  of  distribu¬ 
tion  of  costs. 

(4)  Total  business  of  all  programs  to 
which  indirect  costs  will  be  distributed. 

(b)  The  contracting  officer  shall,  after 
review  and  if  indicated,  further  consul¬ 
tations  with  the  tribal  organization,  for¬ 
ward  the  request  to  the  Department  of 
Interior,  Office  of  Audit  and  Investiga¬ 
tion,  for  review  and  audit  as  determined 
necessary.  In  the  event  a  rate  is  approved 
without  audit,  the  contract  shall  contain 
a  clause  to  the  effect  that  upon  audit  the 
rate  may  be  changed  retroactively  to  the 
beginning  of  the  contract  period. 

(c)  An  audit  by  the  Department’s  Of¬ 
fice  of  Audit  and  Investigation  will  not 
be  required  prior  to  contract  award  and 
overhead  rates  may  be  approved  by  the 
Contracting  Officer  when: 

(1)  The  amount  of  the  contract  is  less 
than  $100,000. 

(2)  The  contract  is  not  the  initial  con¬ 
tract  with  the  particular  tribal  organ¬ 
ization,  an  overhead  rate  was  previously 
established,  and  the  overhead  rate  cur¬ 
rently  requested  does  not  exceed  that 
previously  established  one  by  more  than 
one  percentage  point. 

(3)  Curi*ent  overhead  rates  have  been 
established  by  another  Federal  agency. 

Subpart  14H-70.il — Procurement  Forms 

§  1414-70.1101  Applicability  of  standard 
forms. 

The  standard  forms  prescribed  in  Part 
1-16  of  this  title  may  be  used  In  connec¬ 
tion  with  contracts  entered  into  pursuant 
to  the  Act  when  applicable  and  may  be 
modified  when  deemed  necessary.  How¬ 
ever,  standard  forms  other  than  SF  147 
that  contain  clauses  not  prescribed  by 
this  Part  14H-70  shall  not  be  used. 

Subpart  14H— 70.12 — Procurement  of 
Construction 

§  14H— 70.1201  Scope  of  subpart. 

This  subjjart  sets  forth  procedures  and 
requirements  peculiar  to  construction 
contracts.  The  terms  and  conditions  of 
construction  contracts  when  negotiated 
with  an  Indian  organization  pursuant  to 
the  Act  shall  to  the  extent  applicable  be 
in  accordance  with  the  requirements  set 
forth  in  Part. 1-18  of  this  title.  However, 
if  there  is  a  conflict  between  Part  1-18  of 
this  title  and  any  provision  of  the  Act  or 
25  CFR  401,  the  Act  or  25  CFR  401  shall 
govern. 

§  14H— 70.1202  Exceptions. 

(a)  Subpart  1-18.10  of  this  title  is  not 
applicable. 

(b)  The  contract  clauses  required  by 
5  1-18.703-1  of  this  title  shall  be  inserted 
in  construction  contracts  with  an  Indian 
tribe  or  an  Indian  Organization  which 
serves  as  a  governmental  instrumentality 
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of  an  Indian  tribe,  but  shall  be  prefaced 
by  the  provision  contained  in  §  1-18.703-2 
of  this  title. 

(c)  In  all  cas^s,  the  contracting  officer 
shall  obtain  and  insert  the  Wage  Deter¬ 
mination  Decision  issued  by  the  Secre¬ 
tary  of  Labor  in  the  contract  prior  to 
award  of  any  contract  for  construction 
that  falls  within  the  purview  of  the 
Davis-Bacon  Act.  The  Wage  Determina¬ 
tion  Decision  should  be  furnished  suffi¬ 
ciently  in  advance  of  the  contract  award 
date  to  permit  full  consideration  by  the 
tribal  organization  and  any  prospective 
subcontractors  prior  to  contract  award. 

Subpart  14H-70.13 — Retention  Require* 
ments  for  Contractor  and  Subcontractor 
Records 

§  14H-70.1301  General. 

The  record  retention  requirements  in 
Subpart  1-20.2  and  Subpart  1-20.3  of 
this  title  are  applicable  to  contracts  un¬ 
der  the  Act. 

Subpart  14H-70.14 — Contract  Financing 
§  14H-70.1401  General. 

This  subpart  sets  forth  the  methods 
of  making  pa3nnents  to  tribal  organiza¬ 
tions  performing  contracts  under  the 
Act. 

§  14H— 70.1402  Reimbursement. 

This  method  will  be  used  when  a  tribal 
organization  does  not  request  an  ad¬ 
vance  payment.  Payment  will  be  made 
on  receipt  of  a  SF-1034  or  other  ap¬ 
proved  Invoice  form  supported  by  docu¬ 
mentation  required  by  the  contract  after 
completion  of  the  contract  or  such  por¬ 
tions  thereof  as  provided  in  the  contract 
for  partial  payments. 

§  14H— 70.1403  Advance  payments  by 
Treasury  check. 

(a)  At  the  request  of  a  tribal  con¬ 
tractor,  and  subject  to  the  conditions 
hereinafter  set  forth,  and  Chapter  2000 
of  the  Treasury  Fiscal  Requirements 
Manual,  the  Government  will  make  ad¬ 
vance  payments  to  tribal  organizations 
as  prescribed  in  25  CFR  401.41. 

(b)  Any  request  for  advance  payment 
by  a  tribal  contractor  shall  specify  the 
amouht(s)  required  and  the  dates  such 
advance(s)  will  be  required  and  shall  be 
supported  by  a  schedule  of  estimated 
expenditures. 

(c)  An  Initial  advance  will  be  limited 
to  the  amoxmt  of  estimated  expenditures 
for  a  period  of  time  required  to  effect 
pasonent,  based  on  experience  in  the  lo¬ 
cality.  The  initial  advance  may  be  made 
in  amoimts  at  times  determined  suitable 
to  satisfy  the  minimum  essential  needs 
of  the  contractor. 

Cd)  Subsequent  advances  may  be  made 
at  times  and  in  amounts  determined 
necessary  to  insure  availability  of  funds 
for  timely  payment  of  the  contractor’s 
obligations  and  to  minimize  the  time  be¬ 
tween  withdrawal  from  the  Treasury 
and  expenditure.  Requests  for  advances 
subsequent  to  an  initial  advance  shall 
be  accompanied  and  supported  by  a  re¬ 
port  of  exp^dltures  to  date  and  the 
amoimt  of  funds  on  hand. 


§  14H— 70.1404  Advance  payments  when 

special  bank  account  required. 

(a)  Contracts  authorizing  the  making 
of  advance  payments  shall,  except  as 
provided  in  25  CFR  401.41(a)  (2)  (1),  re¬ 
quire  that  the  check  be  mailed  to  a  bank 
to  be  deposited  in  a  special  bank  account 
in  the  name  of  the  contractor.  No  part  of 
the  funds  deposited  in  the  special  bank 
account  other  funds  of  the  contractor 
prior  to  withdrawal  to  meet  obligations 
accruing  under  the  contract. 

(b)  For  all  advance  payments  requir¬ 
ing  the  use  of  a  special  bank  accoimt,  the 
form  of  Agreement  for  Special  Bank  Ac¬ 
count  prescribed  in  §  14H-70.1410  shall 
be  used. 

(c)  All  contracts  requiring  the  use  of 
a  special  bank  account  shall  contain  the 
contract  clause  prescribed  in  §  14H-70.6. 

§  14H— 70.1405  Letter  of  credit. 

When  a  contract  auUiorizes  advance 
payments  totaling  $250,000  or  more  and 
the  contract  period  is  one  year  or  more, 
advance  payments  will  normally  be  made 
by  Letter  of  Credit  in  accordance  with 
the  policies  and  procedures  contained  in 
Treasury  Fiscal  Requirements  Manual, 
Chapter  2000. 

§  14H— 70.1406  Approval  of  advance  pay¬ 
ments. 

(a)  Area  Directors  may  approve  ad¬ 
vance  payments  which  do  not  exceed 
$250,000.  When  the  contract  term  is  for 
more  than  one  year.  Area  Directors  may 
approve  advance  payments  which  do  not 
exceed  $250,000  each  succeeding  year  of 
the  contract. 

(b)  Requests  for  advance  payments 
exceeding  $250,000  in  the  aggregate  for 
the  term  of  the  contract,  or  one  year  if  a 
multi-year  contract,  shall  be  forwarded 
to  the  Commissioner  of  Indian  Affairs  by 
Area  Director  for  submission  to  the  De¬ 
partment  in  accordance  with  §  14-30.406 
of  this  title. 

§  14H— 70.1407  Sub-advances. 

Sub-advances  may  be  made  when  pre¬ 
determined  as  a  part  of  a  contracted  pro¬ 
gram  or  when  specifically  authorized  in 
writing  by  the  contracting  officer.  Sub¬ 
advances  will  not  be  made  to  individuals 
except  for  approved  travel  and  in  such 
cases  shall  not  exceed  the  minhmun  re¬ 
quired  for  one  trip  and  shall  be  settl^ 
by  voucher  or  repayment  within  30  days. 

§  14H— 70.1408  Interest. 

(a)  Contractors  shall  not  be  held  ac- 
coimtable  for  Interest  earned  on  fimds 
advanced  pending  disbursement.  How¬ 
ever,  it  is  required  that  bank  balances  be 
maintained  at  the  minimum  level  con¬ 
sistent  with  program  requirements,  and 
requests  for  advances  shall  be  reviewed 
to  insure  that  excess  fvmds  are  not 
advanced. 

(b)  Contractors  shall  not  be  charged 
Interest  by  the  Biireau  for  fimds  ad¬ 
vanced  under  contracts  entered  into  pur¬ 
suant  to  the  Act. 

§  14H— 70.1409  Automatic  advances. 

When  periodic  payments  under  a  con¬ 
tract  will  be  essentially  uniform  and  pre- 


dictable,  automatic  advance  payments 
may  be  authorized  by  the  contracting 
officer  to  avoid  delay  inherent  in  pay¬ 
ments  based  on  formal  request  by  the 
contractor.  In  such  cases,  reports  of  ex¬ 
penditures  will  be  required  and  payments 
will  be  adjusted  as  necessary  to  prevent 
withdrawal  of  funds  over  and  above  that 
needed  for  efficient  operation,  and  to  in¬ 
sure  adequate  funds  for  timely  settlement 
of  the  contractor’s  obligations.  Adjust¬ 
ments  to  automatic  advances  shall  be 
made  after  consultation  with  the  con¬ 
tractor. 

§  14H— 70.1410  Agreement  for  speeial 
bank  aeeount. 

(a)  In  all  instances  where  deposit  of 
an  advance  payment  in  a  special  bank 
account  is  required,  the  following  form 
of  agreement  will  be  used :  i 

Agreement  for  Special  Bank  Account  I 

i 

(1)  This  agreement  entered  Into  between 
the  United  States  of  America,  hereinafter 
called  the  ''Government,**  contractor,  and 
Bank,  each  represented  by  the  ofBdals  ex¬ 
ecuting  this  agreement. 

(2)  The  Government  and  the  contractor 
entered  into  the  contract(s)  or  Sui^le- 
mental  Agreement(s)  thereto,  providing  for 
the  making  of' advance  payment(8)  to  the 
contractor.  Copy  of  the  advance  payment 
clause  included  in  the  contract  is  attached 
to  and  made  a  part  of  this  agreement. 

(1)  The  advftnce  payment  clause  requires 
that  amounts  advanced  to  the  oentractcH:  be 
deposited  in  a  Special  Bank  Accoimt  at  a 
member  bank  or  banks  of  the  Federal  Re¬ 
serve  System  or  any  "insured”  bank  within 
the  meaning  ot  the  Act  creating  the  Federal 
Deposit  Insurance  Ck>rporatlon  (Act  of  Au¬ 
gust  23,  1936;  49  Stat.  684,  as  am«aded;  12 
U.S.C.  264),  separate  from  the  contractor’s 
general  or  other  funds;  and,  the  Bcmk  being 
such  a  bank,  the  parties  are  ftgreeable  to  so 
depositing  said  amounts  with  the  Bank. 

(ii)  This  Special  Bank  Account  shall  be 
designated  as  Indicated  in  paragraph  (7)  of 
this  agreement. 

(3)  In  consideration  of  the  foregoing,  and 
for  other  good  and  valuable  considerations, 
it  is  agreed  that: 

(1)  The  Government  shall  have  a  lien  upon 
the  credit  balance  in  said  fMMX>unt  to  secure 
the  repayment  of  all  advance  payments  made 
to  the  contractor,  which  lien  shall  be  su¬ 
perior  to  any  lien  or  claim  of  the  bank  with 
respect  to  such  account. 

(U)  The  Bank  will  be  bound  by  the  provi¬ 
sions  of  the  advance  payment  clause  relat¬ 
ing  to  the  d^oslt  in  and  withdrawal  of  funds 
from  the  Special  Bank  Account,  but  shall  not 
be  responsible  for  the  use  of  funds  with¬ 
drawn  from  said  account.  Upon  receipt  by 
the  Bank  of  written  directions  of  any  kind 
from  the  contracting  officer,  or  from  the  duly 
authorized  representative  of  the  contracting 
office,  pertaining  to  the  use  of  the  funds  in 
the  Special  Bank  Account  upon  Department 
of  the  Interior,  Bureau  of  Indian  Affairs  sta¬ 
tionery  and  purporting  to  be  signed  by  the 
contracting  officer  or  the  contracting  officer’s 
authorized  representative,  the  Bank  shall  act 
thereon  and  insofar  as  the  rights,  duties,  and 
liabilities  of  the  Bank  are  concerned,  the 
written  directions  shall  be  conclusively 
derailed  to  have  been  properly  issued  tmd 
filed  with  the  Bank  by  the  Department  of 
the  Intericsr,  Bureau  of  Indian  Affairs. 

(iii)  The  Government,  ae  its  authorized 
r^resentatives,  shall  have  access  to  the 
books  and  records  maintained  by  the  Bank 
with  respect  to  the  Special  Bank  Accoimt  at 
all  reasonable  times  and  for  all  reasonable 
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Date _ _  19„ 

Name  of  (xmtractor 


Signature 

By - 

Name  and  title  of  oontaractor’s 
representative:  " 


purposes.  Including  (but  without  limiting 
the  generality  thereof)  the  Inspection  or 
copying  of  such  boohs  and  records  and  any 
and  all  memoranda,  checks,  correspondence 
or  dociunents  appertaining  thereto.  Such 
books  and  records  shall  be  preserved  by  the 
Bank  for  a  period  of  six  (6)  years  after  tiie 
cloelng  of  the  Special  Bank  Account. 

(4)  In  the  event  of  the  service  of  any  writ 
of  attachment,  levy  of  execution,  or  com¬ 
mencement  of  garnishment  proceedings  with 
respect  to  the  ^;>eclal  Bank  Account,  the 
Bank  will  promptly  notify  the  contracting 
officer. 

(5)  The  Bank,  contractor,  and  Qovem- 
ment  by  executing  this  agreement  are  bound 
by  all  of  the  provisions  contained  In  the  ad¬ 
vance  pairment  clause  attached  which  is 
made  a  part  of  the  contract. 

(6)  The  contract  number  and  purpose  of 
the  Contract(s)  or  supplemental  agree- 
ment(s)  referred  to  above  are  as  follows: 


(7)  The  Special  Bank  Accoimt  shall  be 
designated  as  SPECIAL  BANK  ACCOT7NT 

NUMBEB _ Bureau  of  Indian  Affairs.  IN 

WITNESS  WHEREOF,  The  parties  hereto 
have  caused  this  agreement  to  be  executed  as 
of  the  date  and  year  written  below: 

Date _ _  19—. 

CONTRACTOR 

Name; _ 


Name  and  title  of  representative: 
Con^ilete  mailing  address: _ 


BANK 

Name: 


Name  and  title  of  representative: _ 


Complete  mailing  address: _ 


UNITED  STATES  OF  AMERICA  DEPART¬ 
MENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs: _ 


Complete  Mailing  Address: 


Name  and  Title  of  Contracting  Officer: 


(b)  The  following  instructions  apply 
to  the  form  of  agreement  shown  in  para¬ 
graph  (a)  of  this  section: 

(1)  Under  paragraph  (6)  of  the  agreement, 
state  the  contract  number  and  describe  the 
purpose  of  the  contract  In  brief  but  sufficient 
detail  to  convey  a  general  understanding  of 
Its  nature.  If  the  contract  uses  a  descriptive 
title  to  designate  Its  purpose,  that  descrip¬ 
tion  should  be  used. 

(2)  Insert,  In  the  blank  space  In  paragraph 
(7)  of  the  agreement,  the  number  assigned 
by  the  Bank  as  the  Account  Number  for  the 
“Special  Bcmk  Account.” 

(3)  The  agreement  should  be  dated  on  the 
date  It  Is  signed  by  the  contracting  officer. 

(4)  The  complete  mailing  address  of  the 
Bank  Is  necessary  as  the  advance  payment 
check  and  all  progress  pa3mient  checks  will 
be  mailed  to  the  Bank.  The  zip  code  Is 
required. 

(5)  The  contracting  officer  should  not  sign 
the  agreement  imtil  authority  to  make  the 
advance  payment  has  been  obtained. 

(c)  The  following  is  the  form  of  modi¬ 
fication  of  an  agreement  for  a  special 
bank  account  for  advance  payments : 

Agreement  fob  Speciae  Bank  Account 
Modification  Niunber _ 

(1)  The  Agreement  for  Special  Bank  Ac¬ 
count  dated  _ _ _  19 _ _  Is  modified  as 

follows: 

(2)  The  contract  number  and  the  purpose 

of  the  contract  is  as  follows; _ _ _ _ _ 


(4)  The  Special  Bank  Account  number  Is 
Indicated  as  follows: _ 


IN  WTTNRSS  WHEREOF,  the  parties  hereto 
have  caused  tills  modification  to  be  executed 
as  of  the  date  and  year  written  below: 


Name  of  bank 


Signature 

By  - — . — 

Name  and  title  of  bank’s  representative: 


Subpart  14H-70.15 — Novation  and  Change 
of  Name  Agreements 

§  14H-70.1501  General. 

The  provisions  of  Subpart  1-26.4  of 
this  title  are  applicable  to  contracts 
under  the  Act. 

Subpart  14H-70.16 — Procurement  Reports 

§  14H-70.1601  General. 

This  subpart  sets  forth  the  require¬ 
ments  for  reporting  procurement  actions 
under  the  Act.  • 

§  14H— 70.1602  Standard  Form  37,  Re¬ 
port  on  Procurement  by  Civilian  Ex¬ 
ecutive  Agencies. 

Procurements  under  the  Act  shall  be 
reported  on  SF-37,  in  accordance  with 
S  1-16.804-3  and  §  14-16.804-3  of  this 
title.  However,  the  number  and  dollar 
amount  of  such  procurements  shall  be 
entered  in  the  “remarks”  section  of 
SF-37.  and  shall  be  clearly  Identified  as 
having  been  entered  into  with  tribal 
organizations  pursuant  to  the  Act. 

Morris  Thompson, 
Commissioner  of  Indian  Affairs. 
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